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BEFORE: COMBS, CHI EF JUDGE, TACKETT AND VANVETER, JUDGES.
VANMETER, JUDGE: This appeal is froma judgnent entered by the
Knott Circuit Court after a jury found appellant, Del bert
Buttrey,! guilty of unlawful inprisonnment first degree and wanton
endangernent first degree. The trial court sentenced appel | ant
in conformty with the jury’'s ten year recomendati on. W

affirm

On Cctober 30, 2000, the appellant agreed to give Beth

Ann Tate a ride from London to Pikeville. Tate was en route

YInthe circuit court, and in the notice of appeal, the appellant’s |ast nane
is stated as “Buttrey.” Both parties’ appellate briefs state the appellant’s
| ast nane as “Buttery.”



from Okl ahoma to Pikeville to attend a child custody hearing.
Mary Chaney, manager of the truck stop where appellant’s son

wor ked in London, testified that when the two left London, Tate
appeared tired, but was neat and clean and had no cuts or
bruises. During the ride to Pikeville, appellant exited the
mai n hi ghway and began traveling on |l ess heavily trafficked
roads. At some point, Tate began to get a “bad feeling” about
appel l ant, as he was aski ng her questions that she was not
confortable with. Know ng that she did not want to be in the
car anynore with appellant, Tate asked to be let out. Appellant
replied that Tate was maki ng hi m nervous and he showed her a
gun. Tate then tried to unlock the car door, but the |ock had
been cut off. Tate then “begged” appellant to stop and | et her
out, but he refused. Tate then rolled down the w ndow and
junped out of the car, head and arnms first, hitting the pavenent

with her head, and rolling beside the road.

Tate got up and began to wal k toward the hi ghway. She
saw appel I ant had turned around and was com ng back. Tate’s
testimony was that appellant got out of his car and raped and
sodom zed her in a field beside the road. After she kicked
appel l ant, she was able to get away and was picked up by an

el derly coupl e who took her to Pikeville.



Appel lant did not testify at trial, but gave a
statenent to the police that he took Tate to the Pikeville

Honel ess Shel ter.

As noted above, appellant was convicted of false
i nprisonment first degree and want on endangernent first degree
and was sentenced to ten years’ inprisonment.? This appea

f ol | owed.

Appel I ant’ s argument on appeal is that the trial court
erred in failing to grant a directed verdict of acquittal on
each of the unlawful inprisonnment and want on endanger nent

counts. We di sagree.

The Kentucky Supreme Court has held: “On appellate
review, the test of a directed verdict is, if under the evidence
as a whole, it would be clearly unreasonable for a jury to find
guilt, only then the defendant is entitled to a directed verdi ct

of acquittal.” Johnson v. Comonweal th, Ky., 90 S.W3d 39,
42 (2002) (quoting Comonweal th v. Benham Ky., 816 S.W2d 186,
187 (1991)). On a notion for directed verdict, all fair and

reasonabl e i nferences fromthe evidence are to be drawn in favor

of the Commopnweal t h. Benham 816 S.W2d at 187. And, as has

2 On count 2 of the indictnent, rape first degree, the jury found appel | ant
guilty of the lesser offense of crimnal attenpt, sexual abuse first degree;
on count 3 of the indictment, sodony first degree, the jury found appell ant
guilty of the lesser offense of crimnal attenpt, sexual abuse first degree.
The jury sentenced appellant to twelve nonths and a $500 fine on each of

t hose counts.



been frequently noted, “[c]redibility and wei ght of the evidence
are matters within the exclusive province of the jury.”
Commonweal th v. Snith, Ky., 5 S.W3d 126, 129 (1999).

At trial, concerning unlawful inprisonnment, appellant
offered as a basis for directed verdict that appellant had not
intentionally, knowi ngly or unlawfully caused Tate's injuries,
since Tate had junped fromthe noving vehicle of her own
volition.® Simlarly, appellant argued he was entitled to a
directed verdict on the wanton endangernent count on the basis
that he did not manifest extreme indifference to human |ife.
Appel I ant’ s reasoning, again, was that Tate junped out of the
car.

The el ements of unlawful inprisonnment first degree are
that a person (a) knowingly and unlawful |y restrai ns anot her
person, (b) under circunstances which expose that person to a
ri sk of serious physical injury. KRS 509.020. The statute does
not require the victimto suffer serious physical injury, only
that the circunstances expose the victimto the risk of serious
physical injury. In Baker v. Commonwealth, Ky., 973 S.W2d 54,
55 (1998), the court held that testinony that the victimhad

actually received injuries, was threatened by the appellant, and

3 On appeal, appellant adds the grounds for directed verdict that Tate had not
been restrai ned, had not been exposed to serious physical injury, and that
Tate was not credible as a witness. None of these grounds was argued before
the trial court in appellant’s notion for directed verdict. A party may not
advance one theory before the trial court, and another before the appellate
court. Shelton v. Commonwealth, Ky. App., 992 S.W2d 849, 852 (1998).



had her feet dangling out of an open door when abducted were
sufficient proof to support a finding under KRS 509. 020 of a
ri sk of serious physical harm

The el enments of wanton endangernent are (a) under
ci rcunstances manifesting extrene indifference to human life,
(b) wantonly (c) engaging in conduct which creates substantia
danger of death or serious physical injury to another person.
KRS 508. 060.

Appel  ant’ s argunment on both counts is essentially
that he did not create the risk of death or serious physica
injury, but that Tate did so by her own action in exiting a
nmoving car. In Robertson v. Conmonwealth, Ky., 82 S.W3d 832
(2002), the court undertook an extensive analysis of crimna
causation and KRS 501. 060 (causal relationships). Essentially,
a crimnal defendant is not exonerated by another person’s
volitional act if that act was either foreseen or foreseeabl e by
the crimnal defendant as a reasonably probable result of the
crimnal defendant’s own unlawful act. [Id. at 836.

Sanders v. Commonweal th, 244 Ky. 77, 50 S.W2d 37
(1932), a pre-crimnal code case, was cited in Robertson to
illustrate the causation issue.* The facts in Sanders were that

a husband had either attacked his wife or put her in such fear

“In addition to being cited in Robertson, Sanders has recently been cited in
Phillips v. Commonwealth, Ky., 17 S.W3d 870, 873 (2000); Lofthouse v.
Commonweal th, Ky., 13 S.W3d 236, 239 (2000).



of attack that she opened the door of a noving car and junped
of f, thereby sustaining injuries that caused her death. In
uphol di ng a mansl aughter conviction, the court stated the rule
“that a person, who by actual assault or threat of violence
causes anot her, acting upon reasonable fear or apprehension, to
do an act resulting in injury causing his death, is responsible
for the homcide.” 244 Ky. at 82, 50 S.W2d at 39.

Based on the evidence produced, our viewis that the
ci rcunstances were such as to expose Tate to a risk of serious
physi cal harm \Wile not everyone in the situation would
attenpt to exit a noving vehicle, it is reasonably foreseeable
t hat sonmeone would attenpt to get away from a perpetrator
logically as the car slowed in making a turn down a side road.
G ven that the perpetrator would not permt exit and had fl ashed
a gun, Tate's act was foreseeable by appellant. Therefore, the
trial court did not err in failing to direct a verdict in favor

of the appellant.

The judgnent of the Knott G rcuit Court is affirned.
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