RENDERED: MARCH 14, 2003; 2:00 p.m
NOI' TO BE PUBLI SHED

Conmumuuealth Of Kentucky

@Conurt of Appeals

NO. 2002- CA-000342- MR

SAFE AUTO | NSURANCE COVPANY APPELLANT

APPEAL FROM BREATHI TT CI RCU T COURT
V. HONCRABLE LARRY M LLER, JUDGE
ACTI ON NO. 00-Cl -00353

MYRTLE THOWPSON, | ndividually, and
as Admnistratrix of the Estate
of Paul Thonpson, deceased APPELLEE
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BEFORE: EMBERTQN, CH EF JUDGE; BUCKI NGHAM AND PAI SLEY, JUDGES.
BUCKI NGHAM JUDGE: Safe Auto | nsurance Conpany appeals froma
judgnment of the Breathitt Crcuit Court which determ ned that
Safe Auto nust provide underinsured notorist (UM coverage to
Myrtl e Thonpson, admnistratrix of the estate of Paul Thonpson.
We affirm

On August 23, 2000, Paul Thonpson was a passenger in a

vehi cl e driven by Joseph Stacy. The Stacy vehicle was struck by



a vehicle driven by Mchael MIller. Both Stacy and Thonpson
were killed as a result of the accident.

MIller had liability insurance with Safe Auto, and
Stacy also had a policy with Safe Auto. Stacy’'s policy
contained U M coverage. Paul Thonpson lived with his nother,
Myrtl e Thonpson, who had a policy wth Farm Bureau which al so
provi ded U M cover age.

Myrtl e Thonpson, individually and as administratrix of
Paul Thonpson's estate, filed suit in the Breathitt Grcuit
Court against MIler, against Farm Bureau as her U Mcarrier,
and agai nst Safe Auto as Stacy’s U Mcarrier. Safe Auto paid
Thonpson the $25,000 liability Iimts of MIller’'s policy. Farm
Bureau paid her the $25,000 U M coverage lints under her
policy. Although Stacy’ s policy included U M coverage that
appl i ed to passengers, Safe Auto deni ed Thonpson’s claim
Specifically, it argued that through the | anguage of Stacy’s
policy, it escaped liability to passengers, |ike Thonpson, who
recover from sonme other insurance.

Thonpson and Safe Auto each noved the circuit court to
award it summary judgnent on the coverage issue. The circuit
court agreed with Thonpson and awarded her summary | udgnent
determi ning that Safe Auto nust provide U M coverage to her.

Thi s appeal by Safe Auto foll owed.



An insurance policy is a contract. Buck Run Bapti st

Church v. Cunberland Surety Ins. Co., Inc., Ky., 983 S.W2d 501,

504 (1998). The construction of a witten instrunent such as a

contract is a matter of law for the court. Mrganfield Nat. v.

Dam en Elder & Sons, Ky., 836 S.W2d 893, 895 (1992). “Wwe

revi ew questions of |aw de novo and, thus, w thout deference to

the interpretation afforded by the circuit court.” G nelli v.

Vard, Ky. App., 997 S.W2d 474, 476 (1999).

There is no question that the Stacy policy with Safe
Auto contained U M coverage. Further, the U M coverage in the
policy provided protection for anyone occupying Stacy’ s covered
auto with his perm ssion and afforded them “the sanme rights and
obl i gations that you have under this coverage.” Also, the
“OTHER | NSURANCE” provision in the U M portion of the policy
stated as foll ows:

If there is other applicable uninsured or
underinsured notorists coverage, we wll pay
only our share of the loss. Qur share is
the proportion that our limt of liability
bears to the total of all applicable limts.
Any coverage we provide shall be excess over
any ot her uninsured or underinsured

notori sts coverage, except for bodily injury
to you or a relative when occupying a
covered auto.

If there is other applicable insurance
avai | abl e under nore than one policy, any
recovery for damages for bodily injury
sust ai ned by a person insured nay not exceed
t he highest of the applicable limt of any



one vehicle this insurance or any other
i nsur ance.

W will not pay for any damages whi ch woul d

dupl i cate any paynent nade for damages under

any ot her insurance.

Safe Auto argues that Thonpson's claimfor U M benefits under
the Stacy policy is precluded by the “OIHER | NSURANCE" provi sion
of that policy.

Safe Auto nmaintains that the second paragraph of the
af orenenti oned provision in the policy constitutes an escape
cl ause that specifically excludes Thonpson’s denmand for U M
benefits where her own insurer has net its obligation as the
primary payor. It asserts that because Thonpson accepted the
$25,000 UMIimt of her policy with Farm Bureau, any recovery
by her of U M benefits under the Stacy policy would “exceed the
hi ghest applicable limt of any one vehicle under” the Stacy
policy or her Farm Bureau policy. Therefore, Safe Auto
mai ntains that it has no liability to Thonpson for U M benefits
under the plain | anguage of the policy.

In essence, Safe Auto is arguing that because Thonpson
had ot her U M coverage and recovered under it, Safe Auto’s
coverage did not extend to her. Safe Auto clains that because
its UMcoverage limt was $25,000 and Farm Bureau’s U M

coverage limt under the Thonpson policy was $25, 000, then

Thonmpson coul d not recover anything under the Safe Auto Stacy



policy after she recovered $25,000 from her policy because to do
so would violate the provision that limts recovery to “the
hi ghest of the applicable limt of any one vehicle.”

Were we to accept Safe Auto’'s argunment, then we would
be nullifying the first paragraph of the “OTIHER | NSURANCE"
section of the U Mcoverage. As we have noted, that section
states that Safe Auto will pay its “share of the |oss” and that
its share is “the proportion that our limt of liability bears
to the total of all applicable limts.” Further, that paragraph
refers to its U Mcoverage as being “excess over any ot her
uni nsured or underinsured notorists coverage, except for bodily
injury to you or a relative when occupying a covered auto.”

In short, to read the second paragraph of the “OTrHER
I NSURANCE” provision in the Stacy policy as Safe Auto woul d have
us toread it would create an anbiguity with the first paragraph
whi ch clearly provides excess coverage. “lIn instances of
anmbi guity, such contracts are construed agai nst the insurer.”

Enpl oyers Ins. of Wausau v. Martinez, Ky., 54 S.W3d 142, 145

(2001). Therefore, we construe Stacy’'s Safe Auto policy to
provi de U M coverage for Thonpson.
The judgnent of the Breathitt GCrcuit Court is

af firned.



ALL CONCUR.
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