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BEFORE: DYCHE, JOHNSON AND SCHRCDER, JUDGES.
JOHNSON, JUDGE: WIliam McNeely has appeal ed from an order
entered by the Johnson Circuit Court which denied his notions
pursuant to RCr! 10.26 and CR® 61.02. Having concluded that the
circuit court did not err, we affirm

This is McNeely’'s fourth appeal. MNeely was

convi cted of nurdering two-year-old Shernan Newsone by

! Kentucky Rules of Crimnal Procedure.

2 Kentucky Rules of Civil Procedure.



inflicting blunt force trauma injuries to his back and stonmach
causi ng broken vertebra and |iver damage, and conprom sing the
mesentery nmenbrane of the intestines. MNeely was sentenced to
[ife inmprisonment. The Suprene Court of Kentucky in an
unpubl i shed opi nion affirmed MNeely’s conviction.?3
Approxi mately one year later, MNeely filed an RCr 11.42 notion
al l eging that he received ineffective assistance of counsel.
The trial court denied the RCr 11.42 notion and this Court
affirmed in an unpublished Qpinion.* In Septenber 1998 MNeely
filed a notion pursuant to CR 60.03 claimng that newy
di scovered evidence entitled himto a newtrial. The trial
court denied the CR 60.03 notion and this Court affirned in an
unpubl i shed Opi nion.®

On June 4, 2001, McNeely filed a notion to vacate
j udgnment pursuant to RCr 10.26 and CR 61.02. In an order
entered on Decenber 20, 2001, the trial court denied the notion
to vacate judgnent and sentence. The trial court stated:

Kentucky Rules of Crim nal Procedure 10. 26

is not a procedural device that can provide,

in and of itself, a newtrial for a

convicted defendant. It nerely states that,

inanmtion for a newtrial, atrial court
or appellate court can consider substanti al

3 McNeel ey v. Commonweal th, 92-SC-000906- MR (March 24, 1994). W note that
previous court docunents, including unpublished Opinions, use the spelling
“McNeel ey” in reference to appell ant.

4 1995- CA- 003128- MR

> 2001- CA- 000073- MR



The tri al

errors in said notion. As such, the
Def endant has provi ded i nadequate grounds
for such a notion

court also determ ned that since CR 61.02 is the civil

equi val ent of RCr 10.26, no relief was avail abl e under CR 61.02

ei t her.

foll ows:

RCr 10.26 and CR 61.02 are identical and read as

A pal pable error which affects the
substantial rights of a party may be
consi dered by the court on notion for a new
trial or by an appellate court on appeal,
even though insufficiently raised or
preserved for review, and appropriate relief
may be granted upon a determ nation that
mani fest injustice has resulted fromthe
error.

We agree with the trial court that RCr 10.26 and CR

61. 02 do not independently provide for the relief of vacating a

j udgnent .

The purpose of the rules is to allowa trial court to

consi der unpreserved pal pable error on a notion for a newtria

or an appellate court to consider such error on direct appeal.

fact that

More inportant to our determ nation however, is the

nost of the issues raised by McNeely in his current

notion were raised in his previous CR 60.03 notion. As to the

i ssues regarding coerced testinony and jury influence, MNeely

of fers no reason why these clainms were not or could not have



been rai sed on direct appeal or in his previous tw post-
convi ction notions.®

McNeely al so argues on appeal that the trial court
denied his notion to vacate his sentence before ruling on his
nmotion for judicial disqualification. MNeely filed a notion
for judicial disqualification when he filed the notion to vacate
his sentence. MNeely clained that the trial judge was biased
agai nst hi m because he had rul ed agai nst hi mon previous
nmotions. The trial court entered the order denying MNeely’'s
post-convi ction notions on Decenber 20, 2001, w thout ruling on
the notion for disqualification. However, on January 15, 2002,
McNeely filed a conplaint with the Judicial Conduct Comm ssion
against the trial judge, claimng a violation of the code of
judicial conduct. It was only after the filing of the conpl aint
that the trial court entered an order certifying the need for
assi gnment of a special judge pursuant to KRS 26A. 015 (2).
McNeely seens to believe that the trial judge was admtting he
was bi ased agai nst McNeely by entering the order. However, it
is clear fromthe record that the trial judge did not consider
hi msel f disqualified until after the filing of the conpl aint
against him Prior to the filing of the conplaint, MNeely had
no | egal basis for requesting the trial judge s

disqualification. H's notion for disqualification raised no

6 Gross v. Commonweal th, Ky., 648 S.W2d 853 (1983).
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facts warranting recusal under KRS 26A. 015, which requires nore
than a party’'s belief that the judge will not be fair and
i npartial.’

The order of the Johnson Circuit Court denying MNeely

relief on his RCr 10.26 and CR 61.02 notions is affirned.
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