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EMBERTON, CHI EF JUDGE. Dustin Haggard entered a conditiona
plea of guilty to possession of a controlled substance, first
degree. He alleges that the trial court erroneously denied his
notion to suppress evidence seized by police pursuant to a
warrant| ess search of his residence. W affirm

Oficer Bill Ryan responded to a noise conplaint at a
residence | ocated at 6809 Curtis Lane, Florence, Kentucky. The
defendant’s brother, Justin, answered the officer’s knock on the

door. Wen the door opened, Oficer Ryan snelled marijuana



snoke in the residence. After Justin denied that marijuana was
bei ng snoked, O ficer Ryan entered the residence. Upon Oficer
Riddle's arrival, the officers conducted a search of the
resi dence and found small marijuana roaches in the kitchen.
Wien O ficer Riddle approached Haggard to conduct a Terry search
he noticed a white pill bottle in Haggard s pajama top pocket.
The bottle was seized and found to contain Oxycotin.

Haggard chal | enges the officer’s warrantl ess entry
into his residence. All warrantless searches are unreasonabl e
unl ess they fall into one of the exceptions to the warrant
requirement.® \Where there is probable cause conbined with
exi gent circunstances police have the authority to conduct a
war r ant | ess search. ?

The officer in this case approached Haggard's
residence in response to conpl ai nts about excessive noi se.
| medi atel y, when Haggard' s brother opened the door O ficer Ryan
snell ed marijuana and after entering the residence, snelled the
same odor. Oficer Ryan testified that he was famliar with the

odor of marijuana through his police work and training. In

1

Cormmey v. Commonweal th, Ky. App., 943 S.W2d 629 (1996).

2 See Chanbers v. Maroney, 399 U S. 42, 90 S.Ct. 1975, 26
L. Ed. 2d 419 (1970).




Johnson v. United States,® the court upheld the warrantless entry

into a hotel room where governnent agents snelled the odor of
bur ni ng opi um outsi de the room Johnson established a two-prong
t est when determ ning whether the odor of illegal drugs is
sufficient to establish a probable cause to search: (1) the
affiant nust be qualified to know, to recognize and be able to
identify the odor; and (2) the odor nust be sufficiently
distinctive to identify a forbidden substance. Oficer Riddle
testified that as a police officer his experience and training
have enabled himto identify the odor resulting fromthe burning

of marijuana. In Cooper v. Commonwealth,* the court upheld a

warrant| ess search of an autonobile ashtray where the snell of
marij uana emanated froma car stopped by police for a traffic
violation. As the court noted:

As | ong ago as 1925, this state’s highest
court held that a warrantl ess search coul d

be based on snelling illegal |iquor. The
federal courts have al so recognized a “plain
snell” anal ogue to the “plain view

doctrine.® (Citations omtted)
The warrantless entry into the residence was

perm ssible. The search that foll owed was justified under the

8 333 U.S 10, 68 S.Ct. 367, 92 L.Ed.2d 436 (1948).

4 Ky. App., 577 S.W2d 34 (1979)(overrul ed on ot her grounds Mash
v. Conmmonweal th, Ky., 769 S.W2d 42 (1989)).

> 1d. at 36.



exi gent circunmstances exception to the warrant requirenent.
Where an officer nmust act at the nonent to avoid the probable
destruction of evidence of a crine, it is reasonable to permt a
search without prior judicial evaluation.® Haggard and his

brot her were aware of the presence of Oficer Ryan and knew he
suspected illegal drug activity. The officer’s decision to
conduct a warrantless search was justified in view of the
possibility that evidence would be destroyed before a warrant
coul d be obtai ned.

Haggard' s contention that the snell of marijuana could
justify only the belief that a m sdenmeanor was being conmmtted
is without nerit. The officer had no way of know ng how nuch
marijuana was in the residence or what other illegal activities
may have been occurring.’

The officers were in Haggard s residence pursuant to
probabl e cause and exigent circunmstances. As Oficer Ryan
approached Haggard, he saw a pill bottle in plain viewin
Haggard' s pocket. Wen an officer is where he has a right to

be, he may seize contraband that is in plain view?

6 Cormey, supra.

7

See State v. Hughes, 223 Ws.2d 280, 607 N.W2d 621 (2000).

8 Gllumv. Conmonwealth, Ky., 925 S.W2d 189 (1995).




The trial court properly denied Haggard’s notion to

suppress and the judgnent is affirned.
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