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EMBERTON, CHI EF JUDGE. The appellant, Keith B. Hunter, is an
attorney who represents various former Kentucky Lottery
Cor poration enployees in their enploynment action clains. On
Decenber 18, 2000, M. Hunter filed two open records requests
with the Lottery that were denied. M. Hunter subsequently
filed an action against the Lottery pursuant to KRS' 61.870, et
seq., the Open Records Act. The issue presented is whether the

trial court abused its discretion when it failed to find the

1 Kentucky Revised Stat utes.



Lottery’ s denial of the open records request was wllful and
further when it denied attorney’s fees to M. Hunter.

In response to the action filed by M. Hunter, the
Lottery clainmed that he had already requested the same docunents
in discovery in the enploynent cases and that it had either
produced the documents or objected to their discovery. Arguing
that M. Hunter could not circunvent the rules of discovery by
use of the Open Records Act, it filed for sunmary judgnent.
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Rel yi ng on Kentucky Lottery Corporation v. Stewart,“ rendered

after the denial of M. Hunter’'s request, the trial court found
that the Lottery’s denial was wongful and ordered inspection.
After the Lottery produced the docunents requested, M. Hunter
asked the court to award danmages, attorney’'s fees, and costs
alleging that the Lottery’s denial was willful and intentional.
Followi ng a hearing, the trial court denied M. Hunter’s notion.

In Stewart, supra, we interpreted KRS 61.878(1)

stating:

W disagree with the Lottery’'s
interpretation of the statute. That statute
does not exenpt or exclude all records from
t he open records disclosure, in favor of
di scovery in litigation or anticipated
litigation cases, but limts the rel ease of
records specifically listed in KRS 61.878(1)
to those records which parties can obtain
t hrough a court order. The gist of this
wording is not to termnate a person’s right
to use an open records request during

2 Ky. App., 41 S.W3d 860 (2001).



l[itigation, but to limt a court on an open
records request on excluded records, to

t hose records that could be authorized

t hrough a court order on a request for

di scovery under the Rules of Cvil Procedure
governing pretrial discovery. Any other
interpretation would allow a nonparty (Ilike
the press, which also nade a request in this
case) to obtain records not exenpted, while
a party before an adm nistrative agency
coul d not obtain these sane nonexenpted
records because adm ni strative agencies are
general ly not subject to pretrial discovery.
This woul d bring about an absurd or

unr easonabl e result which cannot be fostered
by the courts. “[T]he Legislature clearly
intended to grant any nenber of the public
as nmuch right to access to information as
the next.”® (Enphasis original) (Footnotes
omtted).

There is no allegation nade that any of M. Hunter’s requests

i ncl uded records exenpted by KRS 61. 878 whereby under Stewart,
the Lottery' s denial was unlawful. The Lottery does not contend
ot her wi se.

Under the Open Records Act a successful party agai nst
any agency alleging a violation of the Act “may, upon a finding
that the records were willfully withheld,” be awarded costs,

i ncl udi ng reasonabl e attorney’s fees.* Mere wongful conduct by

t he agency is not sufficient to award costs and attorney’s fees.

3 |1d. at 863.

4 KRS 61.882(5).



“WIIful” requires sone know edge of the w ongful ness of the
deni al . °

As the trial court noted until Stewart, supra, there

had been no judicial authority regarding the rights of litigants
to a civil action seeking inspection under the Open Records Act.
M. Hunter points out, however, that as early as 1982, attorney
general’s opinions expressed the view eventual |y adopted in
Stewart. In Stewart, we al so recogni zed the exi stence of the
attorney general’s opinions; however, attorney general’s
opi ni ons, while persuasive, are not binding authority on the

courts. As stated in York v. Commonwealth:®

Attorney general opinions are usually sought
by state officials concerning their officia
duties, since the attorney general is the

| egal advisor of all the “state officers,
departnents, conmmi ssions, and agenci es” of

t he Commonweal th. The governnment officials
are expected to abide by the opinion until a
court decrees otherwise or the |egislature
changes the law. An attorney general’s

opi nion is highly persuasive, but not

bi nding on the recipient. (Citations
omtted).

M. Hunter contends that despite this general rule, attorney
general’s opinions in Open Records Act cases have the force of
law, and therefore, the Lottery was bound to follow those

deci sions. KRS 61.880(5)(b) provides:

® See Huddl eston v. Hughes, Ky. App., 843 S.w2d 901 (1992).

6 Ky. App., 815 S.W2d 415, 417 (1991).



If an appeal is not filed within the thirty

(30) day tinme limt, the Attorney Ceneral’s

deci sion shall have the force and effect of

| aw and shall be enforceable in the Grcuit

Court of the county where the public agency

has its principal place of business or the

Crcuit Court of the county where the public

record i s maintained.

W agree with M. Hunter that attorney general’s
opi nions in such cases are binding on the parties and
enforceable in court. In other words, unless appeal ed, the
opinion is the sanme as a | ower court decision. The statute,
however, does not nake such opi nions binding on the courts.

Al t hough clearly the opinion, if not appeal ed, binds the agency
to the particular case addressed, the opinion is not binding
judicial precedent.

Wth due regard to KRS 61.880 and the persuasive
authority of attorney general’s opinions, we are not willing to
hold, as a matter of law, that the Lottery’'s denial of M.
Hunter’s request was willful. Mreover, contrary to M.
Hunter’s assertion, prior to Stewart, the attorney general had
not conclusively resolved the issue now presented. In Stewart,
the attorney general “sided with the agency” and we noted that
it was “a case of first inpression, thus it [the Lottery] had a

legitimate argunment for w thhol ding records, and even the

Attorney General thought the Lottery' s actions were justified.”’

" Stewart, supra, at 865.




The award of costs and attorney’s fees in Qpen Records
Act cases is controlled by statute and where judgnent is
rendered agai nst the Comonweal th, can be inposed only to the
extent pernitted by law.® Even if the trial court finds that
agency actions are willful it may, in its discretion, deny
attorney’s fees and costs. Under the statute, the trial court’s
di scretion is broad. W find no abuse of that discretion.

The judgnent is affirned.
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8 Lang v. Sapp, Ky. App., 71 S.W3d 133 (2002)(overruling Blair v. Hendricks,
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