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COVBS, JUDGE. Norman Kennedy appeals froma judgnent of the
Trigg Circuit Court convicting himof assault in the first
degree but nmentally ill and sentencing himto fourteen-years’

i mpri sonment. Kennedy argues that he was deprived of a fair
trial because of comments by the Conmmopnweal th concerning his
silence after having been advised of his right to remain silent.

He al so contends that the evidence established that he was not



guilty by virtue of insanity and that, therefore, the trial
court erred in failing to direct a verdict of acquittal.

Because neither alleged error was preserved for
appel l ate revi ew, Kennedy asks that we consider his argunents
pursuant to ROr! 10.26. After a review of the record, we are
unabl e to conclude that the trial court erred in failing to
direct a verdict of acquittal. Particularly disturbing were the
prosecutor’s references to Kennedy' s silence after his receipt
of his Mranda? warnings. W are asked to determ ne whet her
t hose undoubtedly inproper references were sufficiently
prejudicial to warrant a newtrial. Wile we believe that the
prosecutor erred in his commentary, we have determ ned that the
error was harmnl ess under the circunstances of this case.

The events | eading to Kennedy’'s conviction occurred in
the early norning hours of May 30, 2000. At about 3:00 a.m,
June Carr was awakened by noi ses outside her window. Believing
t hat teenagers were vandali zi ng nail boxes al ong the road, Carr
went outside and fired her .20 gauge shotgun into the air.
However, Carr’s sleep had not been disrupted by adol escents as
she had suspected but rather by the appellant, Kennedy. Arned
with a shotgun | coaded with bird shot and carrying pruning
shears, Kennedy was wandering throughout the nei ghborhood

cutting wires to television antennas and tel ephones. The

! Kentucky Rules of Crimnal Procedure.
2 Mranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).
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appel l ant, who was fifty-one years of age at the tinme of his
trial, testified as foll ows:

Over a period of tinme |I’'ve been experiencing
voices in the formof ny TV talking to ne,
animal s around the area speaking to ne in
different forns. And it seenmed |ike a half
an hour before | left the trailer and went
down the road that it all came to
occurrence. |In other words, things were out
of control. For exanple, one of the spirits
that — that entered ne at the particul ar
time — if you' ve ever seen the novie with
Whoopi e Gol dberg where she’s sitting there
doing this psych thing with these people,
and all of a sudden this gentlenman junps
inside her, that’s exactly what it felt
like. . . . A half hour before I left
something entered in ne that, |ike, took
control of me, and ny thoughts, and the way
I was thinking, and caused ne to think of,
“Ckay, if | go down the road and cut the
wires to these TV's, then the voices that
were com ng through their TV s that were
controlling nme would stop.”

Kennedy severed the lines to several tel ephones and
tel evision antennas, including the line to Carr’s tel ephone. By
the tine that Carr awoke and went outside, Kennedy had noved on
to anot her nearby residence. He testified that he heard Carr’s
shot and saw her standing in the mddle of the road. Although
he and Carr had never quarreled in the past, he told the jury
that he believed that Carr was capable of being violent and that
she was trying to kill him Therefore, he instinctively fired
his own weapon in her direction in self-defense. Additionally,

he stated that because he did not want to hurt Carr, he



purposefully pulled the gun to the right to avoid hitting her.
Nevert hel ess, Carr was wounded, and she spent several days in

t he hospital recuperating fromthe gunshot wounds. Kennedy
stipulated to the serious nature of Carr’s physical injuries at
trial.

After shooting Carr, Kennedy returned to his hone,
where he was arrested later that norning. Wen officers
arrived, Kennedy refused to allow themto search his prem ses
before securing a warrant. Detective Kevin Pel phrey testified
that after Kennedy was infornmed of his Mranda rights, he told
the officers that he was not going to nmake a statenent and that
he did not want to talk to them A warrant was then obtai ned,
and a search of Kennedy’'s honme uncovered several weapons and
numerous narijuana plants.?

After his arrest, Kennedy was referred to the Kentucky
Correctional Psychiatric Center (KCPC) for eval uation.
Initially, it determ ned that Kennedy was not conpetent to
participate in his own defense. However, after several nonths
of treatnent, Kennedy was well enough to stand trial. The
Commonweal th presented Dr. Steven Sinon, the only expert w tness
at trial, who was the psychol ogi st who eval uated Kennedy at
KCPC. He testified that Kennedy had admtted to shooting Carr.

On cross-exam nation, Dr. Sinon stated that Kennedy suffered

3 Separate charges connected to the seizure of the marijuana were severed from
the assault charge prior to trial and are not relevant to this appeal.
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froma schizo-affective disorder, bipolar in nature, and that in
hi s opi ni on, Kennedy had been insane at the tine of the
shooting. Specifically, Dr. Sinon testified as foll ows:

[ Kennedy] believed that he was underseized

by denons and that they were attacking him

He feels one entered his body, he was

hal | uci nati ng, he was hearing voices, and

del usi onal, which refers to false beliefs,

he was not in contact with reality during

t hese experiences with these synptons. :

| believe he was in the state of acute — an

acute mani c episode with psychotic —

psychotic synptons.

At the conclusion of the Commonwealth’s case, the
trial court denied Kennedy’'s notion for a directed verdict. The
notion was not renewed at the conclusion of the trial. The jury
was instructed that it could find Kennedy guilty of first-degree
assaul t, second-degree assault, or fourth-degree assault. The
jury was al so given instructions covering the concept of guilty
but nentally ill; it was also instructed as to Kennedy’s
defenses of insanity and sel f-defense.

In his closing argunent, the prosecutor urged the jury
to reject Kennedy’'s insanity defense. He posed a series of
rhetorical questions concerning the behavior of an allegedly
i nsane person. Anong the many queries he asked the jury to

ponder was an allusion to Kennedy’'s astuteness in invoking his

right to silence. He intimated that the silence was indicative



of Kennedy’s rational state of mnd -- therefore refuting his
i nsanity defense:

The bottomline is, June Carr was shot
on May 30'". And she was shot by this
def endant who was out that night cutting
wires, or that norning cutting wres, based
upon what he said were people talking to
him That’s sonmething you' re going to have
to decide. |Is that true or is that fiction?
| don’t know. | can tell you the evidence
woul d suggest that it’s fiction, nade up, a
red herring, a snoke screen, to try to
| essen the inpact of what he actually did
that night in shooting June Carr.

He tells you yesterday, fromthe stand,
that these voices told himto do that. But
what is very, very clear, he had decided to
go hone, he was going to before this
shooti ng happened. He was under his own
control. He made a conscious decision to
shoot this woman, because he said so from
the stand. *“I thought sonebody was trying
to kill nme.” Preposterous. No one pointed
a gun at himand shot. First degree pure
and si npl e.

W' ve heard di scussi ons about whet her
or not he’s insane. W’ re talking about
crimnal responsibility here. W’ re not
t al ki ng about what a doctor says. The
doctor may have concluded that he’'s nentally
i nsane, but we’'re tal ki ng about crim na
responsibility. W' re tal king about |ega
responsibility. W’re tal king about does
t he evi dence suggest he’'s legally insane,
and it does not.

Is he insane? Does a person that’s
insane flee the scene after he shoots
sonmebody and tells you, “I didn't nean to
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cause her any harmor injury”? Does an

i nsane person do that? O course not. Does
an i nsane person go back to his house and
hide until the law arrives? Does an insane

person invoke his rights after being read

his rights? Does an insane person hide
evidence or fail to turn over evidence if he
was so innocent, if he didn't nmean her no

harn? O course not.

He fled, he invoked his rights,

he

refused to turn over evidence to the | aw
Al'l that suggests that he knew exactly what

he was doing. He knew he was w ong,

he knew

he was caught, and he was trying to keep the

officers fromfinding this evidence.

He’s

not insane. He's not insane. He may be

mentally ill, and you can find that,

but

he’s crimnally responsible. A person who's

nmentally ill can still be crimnally

responsi ble for their actions. And Norman
Kennedy, under the evidence, should be held
responsi bl e for his actions. (Enphases

added.)

The jury found Kennedy guilty of first-degree assault

but nmentally ill. On January 9, 2002, the trial court entered a

final judgnent sentencing Kennedy to serve fourteen years in

prison. This appeal followed.

Kennedy argues that the evidence was uncontradicted

that he was insane at the tinme he shot Carr and that, therefore,

he was entitled to a directed verdict of acquittal.

Acknowl edgi ng that this issue was not properly preserved for

review, he seeks relief pursuant to RCr 10. 26,

t he pal pabl e

error rule. W agree that this issue is critical enough to

merit our review under RCr 10. 26.



Qur review of the evidence presented at trial reveals
that this was a close case. Nevertheless, we conclude that the
trial court did not err in submtting the issue of Kennedy’s
sanity to the jury and in not granting his notion for a directed
verdict. In order to establish the defense of insanity, a
def endant nust prove that at the tinme of the offense, he was
“unabl e to appreciate the wongful ness of his conduct or to

resist his inmpulse to conmt the illegal deed.” Edwards v.

Commonweal th, Ky., 554 S.W2d 380, 383 (1977). KRS* 504.020(1)

provi des as foll ows:

A person is not responsible for crimna
conduct if at the time of such conduct, as a
result of nmental illness or nental
retardation, he | acks substantial capacity
either to appreciate the crimnality of his
conduct or to conformhis conduct to the
requirenents of |aw.

The jury rejected Kennedy’'s insanity defense. Therefore, we
nmust determ ne whet her under the evidence as a whole, “it would
be clearly unreasonable for [the] jury to find agai nst [ Kennedy]

on the issue of insanity.” Port v. Commobnweal th, Ky., 906

S.W2d 327, 330 (1995); see also, Ice v. Comonweal th, Ky., 667

S.W2d 671 (1984); and, Wseman v. Commonweal th, Ky., 587 S.W 2d

235 (1979).
Kennedy relies on the testinony of the Commonweal th's

expert, Dr. Sinon, as providing conclusive evidence of his

4 Kentucky Revised Statutes.



nmental state. However, the opinions of experts are not binding

on the jury. Wsenman, supra, at 237; Tunget v. Commonwealt h,

308 Ky. 834, 198 S.W2d 785 (1947). Rather, the Kentucky
Supreme Court has |ong held that:

a notion for a directed verdict in a case
involving an insanity defense woul d be
defeated as | ong as there was “sone

evi dence” indicating that the defendant was
sane at the tinme of the comm ssion of the
crinme.

Brown v. Commonweal th, Ky., 934 S.W2d 242, 246 (1996). View ng

the evidence in a light nost favorable to the Comonweal th, we
conclude that the jury could have reasonably rejected Kennedy’s
insanity defense and that it could have reached the verdict that

Kennedy was guilty but nmentally ill. Comonweal th v. Benham

Ky., 816 S.W2d 186 (1991).

In this case, the expert evidence reveal ed that
Kennedy was del usional. However, the jury also heard evidence -
- nostly from Kennedy hinself -- to support its finding that
Kennedy was capabl e of controlling his actions when he shot
Carr. Specifically, the jury heard Kennedy’'s testinony that he
shot Carr in self-defense and that he deliberately pulled his
weapon aside in order to avoid hitting her. Thus, although Dr.
Si nron had opi ned that Kennedy was insane, the jury could have
reasonably believed that his delusional state had abated by the

time that he shot Carr.



Next, Kennedy argues that he was deprived of a fair
trial by the prosecutor’s comments concerning his refusal to
make any statenments to police officers after having been
informed of his rights. He cites the U S. Suprene Court’s

ruling in both Doyle v. Ohio, 426 U S. 610, 96 S. Ct. 2240, 49

L. Ed. 2d 91 (1976), and Wainwight v. Geenfield, 474 U S. 284,

106 S.Ct. 634, 88 L.Ed.2d 623 (1986), for the proposition that
the prosecutor commtted reversible error in conmenting on his
silence in order to inpugn his claimthat he was insane at the
time of the offense (i.e., that he was rational and cunning
enough to know when to hush). This is a serious allegation of
error (albeit unpreserved) neriting a careful analysis.

In Doyle, supra, the Court held that the state may

not :
seek to inmpeach a defendant’s excul patory
story, told for the first tinme at trial, by
cross-exam ni ng the defendant about his
failure to have told the story after
recei ving Mranda warnings at the tinme of
his arrest.
426 U.S. at 611. The Suprene Court ruled that use of a
def endant’s post-Mranda silence would be “fundanentally unfair”
and a violative of the Due Process Cl ause of the 14'" Arendrent.
Id. 426 U.S. at 618.

In WAi nwight, supra, the Court directly addressed the

propriety of using a defendant’s post-Mranda silence and his
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i nvocation of Fifth Amendnent right to remain silent in order to
overcone an insanity defense. 474 U S. at 626. As in the case

before us, the prosecuting attorney in Wainwight alluded to the

defendant’s post-Mranda refusal to talk to officers and to his
request for an attorney as clear evidence that the defendant was
sane. The Court held as foll ows:

The point of the Doyle holding is that it is
fundanental ly unfair to prom se an arrested
person that his silence will not be used
agai nst himand thereafter to breach that
prom se by using the silence to inpeach his

trial testinmony. It is equally unfair to
breach that prom se by using silence to
overconme a defendant’s plea of insanity. 1In

both situations, the State gives warnings to
protect constitutional rights and inplicitly
prom ses that any exercise of those rights
will not be penalized. |In both situations,
the State then seeks to make use of the
defendant’ s exercise of those rights in
obtaining his conviction. The inplicit

prom se, the breach, and the consequent
penalty are identical in both situation.
(Enphases added.)

Wai nwright, 474 U. S. 284, 292.

The Commonweal th is correct in arguing that Kennedy’s
attorney failed to object to the comments and that the issue was
not preserved for appellate review W can only speculate as to
the reason for that failure to object. It is noteworthy that
the coments were brief and that they were not isolated for
enphasis. Rather, they occurred as part of a |long series of

conj ectures surrounding the issue of Kennedy’'s sanity. It is
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apparent that they did not |eap forward fromthe over-al
context of the argunent in such an egregious fashion as to alert
def ense counsel of the need to object.

When viewed in the mdst of the ongoi ng questions
anong which the comments on silence were rather unobtrusively
i nterspersed, they do not rise to the level of reversible error.
However, it woul d undoubtedly have been the preferred practice
that they had not occurred at all. Therefore, we are not
per suaded that Kennedy was entitled to a direct verdict of
acquittal nor has he articulated grounds entitling himto a new
trial.

Accordingly, the judgnent of the Trigg Circuit Court
is affirmed.

ALL CONCUR
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