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BEFORE: JOHNSON, KNOPF, AND McANULTY, JUDGES.
McANULTY, JUDGE: These are appeals fromthe denials of Paul D.
York’s (York) notions to expunge the crimnal records associ ated

with indictnents in actions in the Bracken and Mason Crcuit



Courts. Concluding the trial court did not abuse its
di scretion, we affirm

I n appeal nunber 2002- CA- 000320 from the Bracken
Circuit Court, the underlying facts are as follows: a jury
acquitted York on one count of second-degree burglary.
Subsequently, on May 22, 1999, York filed a notion under KRS
431.076 to expunge all records relating to the indictnent. On
May 28, 1999, the trial court denied the notion on a form order.
York appeal ed, and this Court vacated the trial court’s order
and remanded the matter for further factual findings. 1In so
doing, this Court held “that the trial court’s denial of the
notion w thout elucidation and in the absence of any evidence in
the record constituted an abuse of discretion.”

On remand, the trial court conducted a hearing on the
notion to expunge on Cctober 26, 2001. On January 18, 2002, the
trial court denied York’s notion. The trial court reasoned that
it had discretion under KRS 431.076 to deny York’s notion.
Further, the trial court found that York was charged with three
separate incidents in three adjoining counties (Bracken, Flenm ng
and Mason) of second-degree burglary within a five-day period in
January of 1988, all with the sane co-defendant. The tri al
court noted the simlarities of the incidents. Mreover, the
trial court remarked on a fal se statenent that York gave to the

police in connection with his co-defendant’s identity. The
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trial court believed that this false statement was relevant to
York’s credibility and reputation for truthful ness; therefore,
expungi ng evi dence of York's false statement would |ead to the
destruction of potentially relevant evidence in the future and
woul d not serve the interests of justice. |In addition, the
trial court found:

The record further indicates that Pau

Dwayne York took the stand in his own

defense in Mason County, Kentucky. Said

sworn statenents, if proven false, could

potentially formthe basis of perjury

charges or for casting doubt on the

defendant’s credibility. To nmake said

st at ement s unavai |l abl e by expungenent woul d

not serve the interests of justice in this

case.

As additional justification for denying York’s notion
for expungenent, the trial court cited York’s inconsistent
representations as to whether he owned land in Cay County,
Kentucky. In two sworn affidavits in support of obtaining
representation by a public defender, York denied having any
interest in real estate, yet in the Cctober 26, 2001 heari ng,
York stated that he had sixty-two acres of land in Cay County,
Kentucky. The trial court reasoned that expungenent of these
proceedi ngs woul d def eat possible future attacks on York's

credibility, future recoupnment to the public defender’s office

or future crimnal charges.



Finally, the trial court considered the fact that York
had been convicted of breaking and entering a dwelling in 1970
and second-degree burglary in 1982. |In addition, York has been
convicted of a crine or crines since 1998 as he was incarcerated
at the tine of the October 26, 2001 heari ng.

Based on the trial court’s findings, it concluded as
foll ows:

On bal ance, this Court feels that the

all egations in the crinmes charged are eerily
simlar to each other. The defendant has
made sworn statenents, contained in the
files, which are of potential value. Even
if the facts of each case have not yet been
numer ous enough to establish a pattern of
behavi or, or sustain a conviction, there is
a possibility that the defendant’s continued
i mproper behavior in the future may be such
that a court could properly admt the
testimony of wi tnesses or evidence which
woul d establish a pattern of conduct. To
expunge these records woul d deprive | aw
enforcement of a valuable tool in

i nvestigating further crines.

Finally, it is the opinion of this Court
that the Legislature enacted KRS 431.076 to
repair and restore the good reputation and
record of those one tinme defendants who were
wongfully charged with crinmes and were

| ater acquitted of those charges. This

def endant is not such a person.

I n appeal nunber 2002- CA- 000320 fromthe Mason Circuit
Court, a jury convicted York of second-degree burglary and of
being a first-degree persistent felony offender. These charges
stemmed fromthe incidents in January of 1988 that are briefly

set out above. Subsequently, in June of 1989, the Kentucky



Suprene Court held that the evidence was insufficient to sustain
York’s Mason County conviction and reversed the conviction and
sent ence.

On July 20, 1998, York filed a pro se notion to
expunge the records associated with the Mason County indictnent.
The trial court ordered the Conmonwealth to respond to York’'s
nmotion, which it did. On Septenber 15, 1998, the trial court
deni ed York’s notion.

On May 25, 1999, York filed a second pro se notion to
expunge the records associated with the Mason County indictnent.
On June 4, 1999, the trial court denied the notion on a form
order. On August 13, 1999, York filed a renewed pro se notion
to expunge the records associated wth the Mason County
indictnment. On January 18, 2002, the trial court denied York’s
notion for reasons identical to those expressed in the Bracken
Crcuit Court order of the sane date.

In both appeals, York argues that the trial court
failed to apply the criteria of KRS 431.076 in determ ning
York’s eligibility for expungenment of records. York further
contends that the trial court abused its discretion in
i nperm ssibly speculating as to the legislature’s intent in
enacting KRS 431.076. 1In response, as to the case in the Mason
Circuit Court, the Comonweal th argues that this Court should

not consider York’'s appeal from his second notion to expunge
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because York previously filed a notion to expunge and failed to
appeal the trial court’s ruling. As such, principles of res
judicata and the “law of the case” doctrine bar further review
by this court. In addition, the Conmmonweal th argues that KRS
431.076 is discretionary. Moreover, the trial court adequately
set forth its reasons in denying York’s notions, and York has
failed to show that the trial court abused its discretion.

The appropriate standard of reviewin this case is
whet her the trial court abused its discretion. “The test for
abuse of discretion is whether the trial judge' s decision was
arbitrary, unreasonable, unfair or unsupported by sound | egal

principles.” Goodyear Tire & Rubber Co. v. Thonpson, Ky., 11

S.W3d 575, 581 (2000).
In relevant part, KRS 431.076 states:

(1) A person who has been charged with a crimna
of fense and who has been found not guilty of the
of fense, or agai nst whom charges have been

di sm ssed with prejudice, and not in exchange for
a guilty plea to another offense, nay nmake a
notion, in the District or Grcuit Court in which
the charges were filed, to expunge all records

i ncluding, but not limted to, arrest records,
fingerprints, photographs, index references, or
ot her data, whether in docunentary or electronic
form relating to the arrest, charge, or other
matters arising out of the arrest or charge.

(2) The expungenent notion shall be filed no
sooner than sixty (60) days follow ng the order
of acquittal or dism ssal by the court.

(3) Following the filing of the notion, the court
may set a date for a hearing. If the court does
so, it shall notify the county or Commonwealth's
attorney, as appropriate, of an opportunity for a
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response to the expungenent notion.

(4) If the court finds that there are no current
charges or proceedings pending relating to the
matter for which the expungenent is sought, the
court may grant the notion and order the sealing
of all records in the custody of the court and
any records in the custody of any other agency or
official, including | aw enforcenent records. The
court shall order the sealing on a form provi ded
by the Admi nistrative Ofice of the Courts. Every
agency, with records relating to the arrest,
charge, or other matters arising out of the
arrest or charge, that is ordered to sea

records, shall certify to the court within sixty
(60) days of the entry of the expungenent order,
that the required sealing action has been
conpleted. Al orders enforcing the expungenent
procedure shall al so be seal ed.

(5) After the expungenent, the proceedings in the
matter shall be deenmed never to have occurred.
The court and other agencies shall reply to any
inquiry that no record exists on the matter. The
per son whose record i s expunged shall not have to
di scl ose the fact of the record or any matter
relating thereto on an application for

enpl oynment, credit, or other type of application.
(6) Inspection of the expunged records nay
thereafter be permtted by the court only upon a
notion by the person who is the subject of the
records and only to those persons naned in the
not i on.

(7) This section shall be retroactive.

As a prelimnary natter, we address the Comonweal th’s
argunent as to York’s appeal fromthe Mason G rcuit Court.
Specifically, the Cormonweal th argues that York previously
litigated this issue and failed to appeal the court’s order
denying his notion. Further, York is not entitled to renewed
consideration of the issue by sinply filing another notion to

expunge.



W believe York is entitled to sone latitude in the
Mason Circuit Court proceedi ngs because he filed his notions pro

se. See generally Beechamv. Commonweal th, Ky., 657 S.W2d

234, 236 (1983) (“Pro se pleadings are not required to neet the
standard of those applied to | egal counsel.” Pro se pleadings,
however, nust give fair notice of the claimfor relief.) 1In
addition, the trial court denied York’s first notion to expunge
wi t hout el ucidation, the very reason this Court vacated the
order in Bracken Crcuit Court. Finally, the trial court
consi dered York’s second notion in the Mason Circuit Court
notwi t hst andi ng the procedural defects.

We nove to the nerits of York’s arguments. Despite
York’ s assertions that expungenent is required if a novant neets
certain statutory criteria, the plain |anguage of KRS 431.076
vests considerable discretion with the trial court to deny
notions for expungenent. See KRS 431.076(4). Specifically, the
| anguage is that a trial court “may” grant the notion for
expungenent, not “shall” grant the notion for expungenent. KRS
431.076(4). Although we are inclined to agree with York that
the trial court’s reasons for denying York’s notions in these
two cases are too attenuated to support the conclusion reached
given the anount of tinme that has passed, we cannot concl ude
that the trial court’s decision constituted an abuse of

di scretion. In short, we cannot conclude that the trial court



clearly erred or made an error of law. See City of Louisville

v. Allen, Ky., 385 S.W2d 179, 184 (1964), overrul ed on other

grounds by Nolan v. Spears, Ky., 432 S.W2d 425 (1968).

The transcript of the hearing and the trial court’s
orders reflect that it carefully considered the matter on remand
before it reached a decision. The trial court bal anced the
interests inplicated in granting York’s notion for expungenent
and found that the state interest in maintaining the records
relating to the charges outwei ghed York’s interest in expunging
them W believe this was within the range of concl usions based
upon the evidence and proper application of KRS 431.076,
therefore, we affirmthe orders denyi ng expungenent in both the

Bracken and Mason Circuit Courts.
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