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COVBS, JUDGE. Paul Conley and Elizabeth Conley (the Conleys)
appeal froman Opinion and Order of January 28, 2002, of the
Fayette Circuit Court which granted sunmary judgnment in favor of
t he appel | ees, B&R Corporation and Mran Foods, Inc. They al so
appeal and fromthe interlocutory orders of the trial court
denying their notions to anend their conplaint. Having reviewed

the record, we affirm



In 1989, the Conl eys began operating a Save- A- Lot
grocery store in Pikeville, Kentucky, pursuant to a |icense
agreenent with Mdran Foods, Inc., d/b/a Save-A-Lot, Ltd. The
grocery store was owned by JMV5, Inc. The stock of JMVB, Inc.,
was originally owed by the Conleys’ children, Jason and Sharm n
Conley. Eventually that stock was transferred to the
appel lants. Al though the store was profitable initially, JMVB
began to experience financial difficulty by 1994 and was unabl e
to maintain a sufficient inventory in the store. On June 6,
1995, Moran Foods notified JMMS that its |icense agreenent would
be term nated effective Septenber 10, 1995.

The Conleys testified that after they received the
term nation notice, they met wwth Larry Mtchell, Regiona
Manager for Moran Foods. According to the Conleys, Mtchel
allegedly told themthat they could save the store by purchasing
five truck | oads of food -- approxi mtely $100, 000 worth of
nmer chandi se. |If they would do so, he would be able to have the
term nation notice rescinded by the hone office. 1In reliance on
Mtchell’s alleged representation as well as on a financi al
forecast prepared by an accounting firm the Conleys personally
borrowed $100, 000 to purchase the inventory for the store.

On Septenber 25, 1995, Mran Foods sent JMVS anot her
termnation letter. The Conleys eventually agreed to sell the

corporate assets in the Pikeville store to B&R, another Save-A-
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Lot licensee in southeastern Kentucky. B&R was al so the
corporation to whom JMVS had sold its assets in its Elkhorn Gty
Save- A-Lot grocery in 1994. On Novenber 3, 1995, an agreenent,
entitled Binder for Asset Purchase, was entered into between and
anong the Conleys, JMMS, and B&R. Its terns required B&R to pay
to JMVMS i medi ately the sum of $50,000. A renmining bal ance of
$200, 000 woul d be due at the closing.

Probl ens arose concerning the validity of certain
i ens against JMVE and the condition of the equipnent and
inventory. As these issues were not resolved, B&R refused to
pay the bal ance owed under the agreenent. Unable to neet its
financial conmtments, JMVS filed for protection fromits
creditors in Bankruptcy Court in October 1996.

The Conl eys defaulted on their loan with Pikeville
Nat i onal Bank, which held a nortgage on its El khorn Cty
property | eased by B&R. In an attenpt to settle the
forecl osure, the Conleys applied for a loan fromdC tizens
National Bank (Citizens). Citizens, which was also a party to
the foreclosure action, contenplated making the loan if it could
obtain an assignnent of the rent paid by B&R to the Conl eys.
G| Johnson, attorney for B&R sent a letter dated March 17,
1997, to the attorney for Citizens, informng the bank that his
client would not agree to an assignnment of its rental paynents

and stated its reasons for opposing the assignnment. The letter
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accused the Conleys and their children of having nade
m srepresentations during the sale of JMW s El khorn Gty assets
to B&R in 1994. B&R asserted a simlar claimby filing a
| awsuit against the Conleys in Bell Grcuit Court in March 1997.

In January 1998, JMVE and the Conleys (in their
i ndi vidual capacities) filed a lawsuit for the breach of the
Novenber 1995 agreenment. They al so asserted a claimfor civil
conspiracy based on their belief that B&R and Mdran Foods had
conspired to drive them out of business for the benefit of B&R
They all eged: that they had been fraudulently induced to borrow
noney to purchase inventory for the store; that they were
defamed in the letter witten by B&R' s attorney in March 1997;
and that the appellees tortiously inferred with their attenpt to
sell the store to another grocery operator. They attenpted --
unsuccessfully -- to anmend their conplaint to assert a claimfor
abuse of process relating to the lawsuit filed by B&R in Bel
County in 1997.

After considerable discovery was taken, the case was
schedul ed for trial in August 2001. Prior to trial, both B&R
and Moran Foods filed a notion for sumary judgnent seeking to
di sm ss several of the clains -- including the clains nmade by
the Conleys in their individual capacities. At the conclusion
of the hearing, the trial court orally made prelimnary rulings,

di smissing all of the Conleys’ individual clainms with the



exception of their claimfor civil conspiracy. The court
ordered supplenental briefs to be filed with respect to that
claimand re-scheduled the trial for February 2002. Thereafter,
JMVB, which was represented by separate counsel retained by the
bankruptcy trustee, settled all of its clains against the
appel l ees. On January 28, 2002, the trial court entered its
opi nion and order incorporating its earlier rulings and
summarily dismssing all of the Conleys’ clains. It concluded
that the Conl eys | acked standing to pursue nost of the clains
asserted in their conplaint. Additionally, it determ ned that
t he conspiracy claimwas barred by the one-year statute of
limtations provided in KRS' 413.140(1)(c). It also held that
the all egedly defamatory statenents nade by B&R s agent were
privil eged comuni cati ons.

The standard of review for a sumary judgnent is set

forth in Steelvest Inc. v. Scansteel Service Center, Inc., Ky.,

807 S.W2d 472 (1991); CR?® 56.03. Steelvest holds that it is the
function of the appellate court to determ ne whether the tria
court correctly found that there was no genui ne issue as to any
mat erial fact and that the noving party was entitled to judgnent

as a matter of law. Scifres v. Kraft, Ky.App., 916 S.W2d 779,

! Kentucky Revised Statutes.

2 Kentucky Rules of Civil Procedure.



781 (1996). Since the issue is wholly one of law, our reviewis
de novo.

The Conleys first argue that the trial court erred in
concluding as a matter of law that they | acked standing to
assert any clains arising fromthe breach of the contract of
Novenmber 3, 1995, in which B&R agreed to pay $250,000 for the
assets owned by JMVS. In dismssing the Conleys’ individual
clainms for breach of the contract, civil conspiracy, and
tortious interference wth JMW s attenpt to sell its assets,

the trial court relied on MIler v. Paducah, Ky., 551 S.W2d 241

(1977). Mller explains the difference between corporations
versus ot her types of business arrangenents and hol ds t hat
rights belonging to a corporate entity nmay not be asserted or
pursued by its individual stockhol ders.

The Conl eys contend that they were naned as parties to
the contract for the sale of the corporate assets. Therefore,
they claimthat their case is distinguishable fromthe situation
presented in Mller. They maintain that the contract was
drafted by B&R and that:

[ h]aving chosen to make [them and their

children, individually parties to the

contract, B&R should not be permtted to

deny t hem standi ng now.

The trial court rejected the Conleys’ argunment and reasoned as

foll ows:



The parties to the contract were JWHB, the
Conl eys and their children as sellers, and
B&R as purchaser. The nmutual prom ses set
out in the contract, however, were

excl usively between JMMS and B&R. JMVB was
the sole owner of all the assets being sold;
JMMS was to furnish an inventory of al
assets; B&R was to assune the | ease; and
vari ous other nmutual obligations. The

Conl eys and their children, as individuals,
had no duties or obligations under the
contract. Their nanmes are nentioned only in
the introductory paragraph which sets out
the parties, and in the signature area of

t he docunent.

At the tinme of the execution of the
contract and its all eged breach, the Conl eys
wer e either enpl oyees or sharehol ders of
JWB. It is clear that as such, they have
no right to assert clainms relating to the
breach of that contract. That right bel ongs
to JMVE.

The Conleys rely on Fidelity & Casualty Co. v. Martin,

163 Ky. 12, 173 SW 307 (1915), to support their position that
havi ng been naned as parties in the contract, they have standing
to seek to enforce its ternms. Fidelity states the general rule
that an action for the breach of a contract can “be brought only
by one who is a party to the contract.” However, Fidelity
concerned the right of a third-party to sue to enforce an

i nsurance contract. 1d., 173 SWat 310. Fidelity does not
suggest that a party to a contract has standing to sue for its

breach absent a breach of a convenant or duty specifically owed

to the conplaining party.



In order to have standing, a party “nust have a
judicially recognizable interest in the subject matter of the

suit.” Yeoman v. Commonweal th Health Policy Bd., Ky., 983

S.W2d 459, 473 (1998). As noted by the trial court, there is
no factual dispute that all of the assets conprising the subject
of the contract were owned by JMV5 and that all of the

consi deration that B&R agreed to pay flowed to the corporation -
not to the Conleys individually or collectively. The trial
court properly ruled that the Conleys were not, therefore, the
real parties in interest. The fact that they were sharehol ders
of the corporation and that they personally borrowed noney to
keep the corporation afloat does not render themreal parties in
interest under CR 17.01. JMMS is the entity that woul d have
benefited fromany judgnment on these clains. As stated in

Gregory v. Bryan-Hunt Co., 295 Ky. 345, 174 S.W2d 510, 513

(1943)

It is elenentary that title to the property
of a corporation is in the corporation
itself, not in its enployees or

st ockhol ders, and hence [the corporation]
only could sue for any wong conm tted
against its property or for damages
resulting to its business. The |aw affords
no such right of action to a stockhol der or
enpl oyee of a corporation. It follows,
therefore, that plaintiff has no right of
action agai nst appellants for any w ong
comm tted agai nst the property or business
of the corporation. This rule of lawis too
well known to the |legal profession to




require citation of authority. (Enphasis
added.)

We conclude that the trial court did not err in its application
of the |aw pertaining to standing when it dism ssed the Conl eys’
cl ai ns.

Next, the Conleys contend that the trial court erred
in dismssing their claimfor fraud in the inducenent agai nst
Moran Foods. In dismssing this claim the trial court accepted
as true the Conleys’ allegation that they were prom sed that the
notice of June 6, 1995, termnating JMVE' s |license with Mran
Foods woul d be rescinded if they would re-stock the shel ves of
the Pikeville Save-a-Lot store. Nevertheless, the trial court
concl uded that the Conleys’ claimwas not viable:

First of all, [the Conl eys] were not

injured. |f the funds they borrowed were

used to buy groceries, those groceries were

either sold by JMUWS to the public, or to

B&R.  The funds were either a loan to JMVB

or a contribution to capital. Secondly, the

Conl eys al so make no claimthat if they

woul d borrow these funds, Mran [Foods]

prom sed to forbear fromexercising its

right to termnate the agreenent at any tine

with 30 days notice. Miran was sinply

exercising its rights under the contract.

The Conl eys are particularly aggrieved by the trial
court’s finding that they were not injured by the alleged

prom se to rescind the term nation agreenent. However, there is

no factual dispute that the Conl eys borrowed the noney on behal f



of the corporation. Mran Foods’ |icensing agreenent was wth

JMVE — not the Conleys. Regardless of whether the Conleys
recouped their investnent in the corporation, any injury
relating to the term nation of the |icense agreenent itself was
sustai ned by the corporation alone (JMVW5) and coul d have been
asserted only by JMW5. 1d. In settling with the appell ees,
JMVB precluded the award of any other suns as damages to the
busi ness. Thus, the trial court correctly determ ned that once
the Conleys elected to conduct their business as a corporate
entity, they were personally barred fromrecoveri ng damages
sustai ned by the corporation.

The Conl eys next argue that the trial court erred in
dism ssing their claimfor defamation. In March 1997, when the
all egedly defamatory letter was witten, the Conleys, B&R, and
Citizens were defendants in a foreclosure action in the Pike
Circuit Court filed by the Pikeville National Bank. There was
al so a | awsuit pendi ng against the Conleys in the Bell Circuit
Court that had been filed by B&R for fraud with respect to their
1994 busi ness transaction. The defamatory letter at issue was
sent to Citizens in response to its request that B&R assign to
it the rents it paid to the Conleys for its |ease of the El khorn
City realty in order to enable the Conleys to settle the

f orecl osure acti on.
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In light of these factual circunstances, the tria
court concluded as foll ows:

[1]t would be difficult to find a nore

typical letter witten by a | awer setting

out his client’s position in a |egal

controversy.
Al though the letter made specific reference to the Pi ke County
| awsuit and set out B&R s desire to settle all pending issues
arising fromthe various dealings between B&R and JMVS, the
appel l ants argue that the letter was “not connected” to any
judicial proceeding and was not entitled to the privileged
status recogni zed by the trial court. W cannot agree that the

trial court erred in applying the doctrine of privilege to the

al | eged defamati on. See Massengale v. Lester, Ky., 403 S.W2d

701 (1966).

Finally, the appellants argue that the trial court
erred in denying their notion to anend their conplaint to assert
an additional claimfor abuse of process. W reviewthis claim

under an abuse-of-discretion standard. G aves v. Wner, Ky.,

351 S.w2d 193 (1961).

The Conl eys desired to anend their conplaint in order
to assert a newtheory of liability based on the lawsuit filed
by B&R in the Bell G rcuit Court in March 1997. They all eged
that the action was wongful and that B&R brought the 1997 Bel

Circuit Court action for the ulterior purpose of providing it
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with “leverage” for negotiating the clainms relating to the 1995
sale of the assets of JMW s Pikeville store.

The Conl eys originally noved to anmend their conpl ai nt
to state a claimfor abuse of process on March 29, 2001 -- nore
than three years after the filing of the lawsuit, after
vol um nous di scovery had been conducted by the parties, and
several nonths after they admttedly becane aware of the claim
The trial court denied the notion, noting prejudice to B&R and
the fact that the litigation would be delayed. The Conl eys
renewed their notion in August 2001 -- after the trial court
granted a notion to continue the trial until February 2002. The
noti on was agai n deni ed.

The Conl eys argue that the appellees would not have
been prejudiced by allowing the notion to anend and that CR
15.01 “reflects policy considerations” favoring a litigant’s
right to amend his pleadings. W agree that the trial court
shoul d be liberal in granting notions to anend pl eadi ngs and
that there nmust be a sufficient reason for the trial court to

reject a notion for |leave to anend a pleading. Ashland G| &

Refining Co. v. Phillips, Ky., 404 S.W2d 449, 450-451 (1966).

In making its ruling, the trial court nust consider whether the
non-novi ng party would suffer prejudice if the notion were
granted and whether there is any evidence of bad faith. Stout

v. Gty of Martin, Ky., 395 S.W2d 591, 592-593 (1965).
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In denying the original notion to anend, the trial
court was persuaded by the fact that no new evidence had cone to
light after the Decenber 2000 scheduling conference setting the
matter for trial in August 2001. It noted that the case
i nvol ved conplex litigation for which it had allocated eight
days for trial. It stated that additional discovery would have
to be undertaken and that it would be conpelled to continue the
trial. It noted that Mdiran Foods mi ght nove for a separate
trial if the new theory against B&R were allowed to be
litigated. Since the Conleys were aware of the abuse-of-process
claimprior to the setting of the trial date, we are not
persuaded that justice mandated that the trial court grant the
notion to anend the conplaint to assert an additional cause of
action. Considering the timng of the notion in the overal
context of the litigation, we find no abuse of discretion by the
trial court in denying the notion to anend.

The judgnent of the Fayette Crcuit Court is affirned.

ALL CONCUR
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