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BEFORE: GUI DUGLI, JOHNSON, AND KNOPF, JUDGES.

KNOPF, JUDGE: In 1976, Daniel Laib pled guilty in federal court
to one count of msusing his pharmaci st privileges and unlawful |y
distributing diet pills (Tenuate, a schedul e-four controlled
substance), in violation of 21 U S.C. " 841(a)(1). The

aut hori zed puni shnents for this offense were anything froma fine
of up to $10,000.00 to incarceration for up to three years.?

Lai b was sentenced to six-nonths: i nprisonnent, but after he

121 U.S.C. "841(b)(2).



served thirty days in a Ajail-type institutionf@ the bal ance of
hi s sentence was probat ed.

In Novenber 2000, a dinton County grand jury indicted
Laib for unlawfully registering to vote, in violation of KRS
119. 025. That statute prohibits persons ineligible to vote from
regi stering, and the Commonwealth alleged that by virtue of his
1976 conviction, which the Commonweal th characterized as a
felony, Laib was ineligible to vote. Section 145 of Kentucky:-s
Constitution disenfranchi ses convicted fel ons whose rights have
not been restored.? By order entered January 14, 2002, the
Cinton CGircuit Court dismssed the indictnment. It ruled that
Lai b-s 1976 conviction was not a felony, that Laib was eligible
to vote, and thus that an essential element of the alleged crine
was missing. It is fromthat order that the Commonweal th has
appealed. It contends that any offense potentially punished as a
felony shoul d be deenmed for all purposes a felony. W reject
such a rule and affirmthe order of the circuit court.

The Kentucky Penal Code defines Acrimes@ as either
felonies or msdemeanors.® The classification of an offense as a
felony or a m sdeneanor is within the prerogative of the
| egi slature, and in Kentucky the General Assenbly has based the

distinction on the length and place of punishnent. O fenses

2See Commonweal th v. Kash, Ky. App., 967 S.W2d 37 (1997).

3KRS 500.080(2). Ofenses (other than traffic infractions) punishable
only by fine are classified as violations. KRS 500.080(17).



puni shabl e by a year or nore in the custody of the Departnent of
Corrections are defined to be felonies.* And offenses (other
than traffic infractions) punishable by no nore than Aa sentence
to atermof inprisonment of . . . twelve (12) nonths@ are
m sdemeanors.® By and large the General Assenbly has classified
serious offenses as either m sdeneanors or felonies in the
statute defining the offense and has provided for potentia
puni shments accordingly.

It is obviously possible however, for the defining
statute not to declare the offense either a m sdeneanor or a
felony and to authorize penalties straddling the
m sdeneanor/fel ony boundary. In effect, such statutes |eave
classification of each particular offense to the sentencing
judge. Such statutes are relatively rare in Kentucky, but
apparently in other jurisdictions they are common.® In
California, where the felony/ m sdeneanor distinction is based on
the place of inprisonnent, the courts refer to these statutes and
t he of fenses they define as Awobbl er s(:

O fenses that are punishable by inprisonnment

either in the county jail or in the state

prison are called Awobblers.@ . . . In the

case of wobblers, the characterization of the

crinme i s dependent upon the actual puni shnment

i mposed. . . . Wien a defendant is sentenced
to state prison, the offense is a felony;

KRS 500. 080(5) .
SKRS 500. 080( 10) .

®E.g. Arizona v. Shlioinsky, 911 P.2d 637 (Ariz. App., 1996).




when the defendant is sentenced to county
jail, the offense is a nisdeneanor.’

As noted, the Ceneral Assenbly has by-and-|arge
eschewed wobbl ers, but fromtine to time our courts have been
confronted, as in this case, by what we venture to call quasi-
wobbl ers; that is, a conviction froma foreign jurisdiction based
on a statute that would be a wobbler in Kentucky. Although the
cases addressing such circunstances are not perfectly consistent,
the rule that seens to have energed is along the lines of the

California rule just quoted. |In Commonweal th v. Lundergan,® for

exanpl e, a case addressing a donmestic wobbler, the offense was
deened a m sdeneanor follow ng a m sdeneanor sentence. In

Commonweal th v. Davis,® and Ware v. Commonweal th, ° on the other

hand, quasi-wobblers that had given rise to felony sentences were
deened felonies for the purposes of our persistent-felony-

of f ender statute.!!

W are aware that this court has expressed reservations

about the propriety of domestic wobblers,?? and it may well be

"People v. Terry, 54 Cal. Rptr. 2d 769, 771 (Cal. App. 1996) (citations
onmitted).

8Ky., 847 S.W2d 729 (1993).

°Ky., 728 S.W2d 532 (1987).

0ky., 47 S.W3d 333 (2001).

KRS 532. 080.

2Comonweal th v. McClure, Ky. App., 593 S.W2d 92 (1979). Apparently
in California, wobblers are deened fel onies unless and until a m sdeneanor
sentence is inmposed. The felony statute of limtations therefore applies to

them People v. Sillas, 123 Cal. Rptr. 2d 340 (Cal. App. 2002). In Mdure
this Court took the opposite tack. It deened a donestic wobbler a

-4 -



t hat under our constitution the General Assenbly should avoid
them That issue, of course, is not before us. Regardless of
our own di staste for wobblers, however, other jurisdictions are
apt sonetines to confront us with quasi-wobblers, and when they
do, the rule of treating the foreign offense as a felony if it
recei ved what in Kentucky would be a felony sentence and as a

m sdeneanor otherw se seens to us both reasonabl e and consi st ent
wi t h Kentucky | aw.

We thus agree with the trial court that Liab=s 1976
convi ction should be deenmed a m sdeneanor. He was sentenced to
only six nonths: incarceration and served only one nonth,
apparently in a local jail. Under Kentucky lawthis is a
m sdeneanor sentence. The trial court correctly deened Liab:s
of fense a m sdenmeanor, therefore, notw thstanding the fact that
under the federal statutes creating the offense he m ght have
been sentenced as a felon. Accordingly, we affirmthe January
14, 2002, order of the Cdinton Circuit Court.

JOHNSON, JUDGE CONCURS

GUI DUGLI, JUDGE, CONCURS I N RESULT AND FI LES SEPARATE
OPI NI ON.

GUI DUG.I, JUDGE, CONCURRI NG While I concur with the
majority in that appellee’ s prior conviction nust be treated as a

m sdeneanor offense, | wite separately because | believe we need

m sdeneanor for statute-of-limtations purposes and suggested that due-process
consi derations favored that result.



not look to foreign jurisdictions for guidance on this issue or
engage in the “wobbl ers” debate. | believe the Kentucky cases of

Ware v. Commonweal th, Ky., 47 S.W3d 333 (2001), Comonweal th v.

Lundergan, Ky., 847 S.W2d 729 (1993), Commobnweal th v. Davi s,

Ky., 728 S.W2d 532 (1987), and Commonweal th v. MO ure, Ky.

App., 593 S.W2d 92 (1979), adequately address the issue before

this Court. |In Ware, supra, our Kentucky Suprene Court held it

is the length of the actual sentence inposed which determ nes
whet her an indeterm nate sentence is a m sdeneanor or felony

offense. In Davis, supra, the sentence was six (6) nonths to

five (5) years and the Court held you | ook at the maxi num

sentence i nposed. In Lundergan, supra, the Court determ ned that

a Kentucky statute which included pre-penal code | anguage
i mposi ng an i ndeterm nate sentencing of six (6) nonths to two (2)
years nust follow legislative intent and the rule of lenity and

t hus be considered a m sdeneanor offense. In McCure, supra, the

Court found that a penalty section that provides for “a prison
sentence of not nore than five (5) years” (KRS 45.990(3)) “does
not fit the penalties of either the felonies or the m sdeneanors
enunerated in the Penal Code” and as such, “the court regards the
of fense as a m sdeneanor.” MCure, 593 S.W2d at 95, 96, 97.

am convi nced that these cases are determ native of the issue
before us and require that the trial court’s opinion and order

di sm ssing indictnent be affirned.
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