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BEFORE: COMBS, MANULTY AND PAI SLEY, JUDGES.
PAI SLEY, JUDGE. This is an appeal froma judgnent entered by
the Jefferson Circuit Court in a negligence action arising out
of an accidental hypoderm c needle stick. For the reasons
stated hereafter, we affirm

It is undisputed that in August 1997, while appellant
was a visitor in appellee’ s Southwest Hospital, her |eg was
punctured by a hypoderm c needl e which had been inproperly

di scarded on a nurse’s cart. Hospital personnel took appel |l ant



to the energency room and on nultiple subsequent occasions she
received followup treatnent including shots and testing. As

t he needl e was never identified and isolated for testing, it is
unknown whet her it was contam nated by any harnful substances.
Fortunately, appellant has continued to test negative for HV
and ot her infectious diseases.

Appel lant filed this negligence action relating to the
incident. The trial court granted appellee a partial sumary
judgnent as to appellant’s claimfor danages relating to an
i ncreased risk of, and her fear of, contracting an infectious
di sease. A jury later awarded appellant $1, 150 for physical and
enotional distress relating to the needle puncture and foll ow up
testing. This appeal foll owed.

Appel lant’ s sol e contention on appeal is that the
trial court erred by granting sunmary judgnment for appellee as
to appellant’s claimfor damages relating to an increased risk
of, and her fear of, contracting a disease in the future. W
di sagr ee.

It is well established in Kentucky that “[a] cause of
action does not exist until the conduct causes injury that

produces | oss or damage.” See Saylor v. Hall, Ky., 497 S. W2d

218, 225 (1973). See also Louisville Trust Co. v. Johns-

Manvi |l | e Products Corporation, Ky., 580 S.W2d 497 (1979).

Thus, “a cause of action in tort requires a present physica



injury to the plaintiff.” Wod v. Weth-Ayerst Laboratori es,

Ky., 82 S.W3d 849, 852 (2002).

Consistent with that approach, in Deutsch v. Shein,

Ky., 597 S.W2d 141 (1980), our suprene court permtted a
plaintiff to recover damages arising out of her doctor’s
negligent failure to adm nister a pregnancy test before the
plaintiff underwent diagnostic x-rays. The plaintiff, who
subsequently had a therapeutic abortion due to concerns that the
x-rays had harned her fetus, sought and was awarded damages
relating to the doctor’s negligence. The suprene court affirned
the award, concluding that the adm nistration of the x-rays
provi ded sufficient physical contact or injury to support the
plaintiff’s claim

The supreme court revisited Deutsch in Capital Holding

Corporation v. Bailey, Ky., 873 S.W2d 187 (1994), which

involved a plaintiff who was exposed to asbestos fibers while
renodel i ng the basenent of the defendant’s building. It was
undi sputed that although the plaintiff had not yet devel oped any
abnormalities or manifestations of disease, his exposure to the
asbestos increased the |ikelihood that he woul d devel op an
asbestos-rel ated disease in the future. Nevertheless, the
supreme court concluded that because the asbestos exposure had
not yet caused an injury which resulted in |oss or danage, no
cause of action had accrued. Thus, the claimwas rejected

because it pertained to “the potential conseqguences of a
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negl i gent act where no harnful change was yet nmade nanifest.”

Id. at 193.

This Iine of cases was reaffirnmed in Al agia, Day,

Trautwein & Smith v. Broadbent, Ky., 882 S.w2d 121, 126 (1994),

wherein the suprene court noted that in negligence situations,
the statute of limtations does not begin to run unless and
until the plaintiff suffers the manifestation of a disease or
some other injury which produces | oss or damage. |n other
words, the court continued to hold that such danages are not
conpensabl e until they beconme fixed and nonspecul ative. See

al so Meade County Bank v. Witley, Ky., 910 S.W2d 233, 234

(1995) .

Most recently, in Wod v. Weth-Ayerst Laboratori es,

Ky., 82 S.W3d 849 (2002), our suprenme court affirnmed a tria
court’s dismssal of a conplaint for failure to state a claim
upon which relief could be granted, based on the plaintiff’s
failure to present any proof that she had suffered a present
injury as a result of her ingestion of the drug conbi nation

commonly known as “fen-phen.” Relying upon Capital Holding, the

court reiterated that even if ”"exposure and negligent conduct
could be proven, a case nust be dismssed if the plaintiff can
prove no present physical injury.” 82 S.W3d at 852.

Here, despite appellant’s assertion that the needle
puncture constituted a physical injury, it is undisputed that

the puncture has not resulted in any present physical injury or

-4-



| oss. Instead, thus far the physical injury or | oss has been
limted to the past injury, caused by the actual needle puncture
and the followup testing, for which appellant has already been
awar ded damages. Indeed, since the needl e was never identified
or isolated for testing, it cannot be shown whether or how it
was contam nated, and appel |l ant cannot show that the puncture
exposed her to a harnful substance. Despite appellant’s
citation to contrary case |law fromother jurisdictions, in these
ci rcunst ances Kentucky case |aw and SCR 1.030(8)(a) clearly
conpel us to find that no cause of action has accrued for
damages relating to appellant’s increased risk or fear of
contracting an infectious disease. See Wod, 82 S W3d 849;

Al agia, 882 S.W2d 121; Capital Holding, 873 S.W2d 187;

Deutsch, 597 S.W2d 141; Saylor, 497 S.W2d 218. Hence, it
follows that the trial court did not err by granting the partia
sumary judgnent for appell ee.

The court’s judgnent is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Eugene L. Mosl ey B. Todd Thonpson
Loui svill e, Kentucky Cay M Stevens

Loui svill e, Kentucky



