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BEFORE: HUDDLESTON, PAI SLEY and TACKETT, Judges.
HUDDLESTON, Judge: Alleging that Johnson GCircuit Court

m sappl i ed Kentucky Revised Statutes (KRS) 411.137' and KRS

! Ky. Rev. Stat. (KRS) 411.137 provides as foll ows:

(1) A parent who has wllfully abandoned the care and
mai nt enance of his or her child shall not have a right to
maintain a wongful death action for that child and shall
not have a right otherwise to recover for the wongful
death of that child, unless:

(Cont i nued)



391.033% in determining that he “wllfully abandoned” his son,
Boyd Kinbler appeals from the court’s opinion and order finding
that he is disqualified from receiving his statutory share of

the wrongful death settlenent proceeds recovered by his son’s

(a) The abandoni ng parent had resuned the care and
mai nt enance at | east one (1) year prior to the death of the
child and had continued the care and mai ntenance until the
child s death; or

(b) The parent had been deprived of the custody of
his or her child under an order of a court of conpetent
jurisdiction and the parent had substantially conplied with
all orders of the court requiring contribution to the
support of the child.

(2) This section nmay be cited as Mandy Jo’s Law.
2 KRS 391. 033 provides as foll ows:

(1) A parent who has wllfully abandoned the care and
mai nt enance of his or her child shall not have a right to
intestate succession in any part of the estate and shall
not have a right to admnister the estate of the child,
unl ess:

(a) The abandoni ng parent had resuned the care and
mai nt enance at | east one (1) year prior to the death of the
child and had continued the care and mai ntenance until the
child s death; or

(b) The parent had been deprived of the custody of
his or her child under an order of a court of conpetent
jurisdiction and the parent had substantially conplied with
all orders of the court requiring contribution to the
support of the child.

(2) Any part of a decedent child s estate prevented from
passing to a parent, under the provisions of subsection(l)
of this section, shall pass through intestate succession as
if that parent has failed to survive the decedent child.

(3) This section nay be cited as Mandy Jo’s Law.



not her, Tamm e Arns. Kinbl er also appeals from a subsequent
order denying his notion to alter, amend or vacate the court’s
original order in which it clarified that “the nonpaynent of
child support, while relevant and material under the applicable
legal principles,” was not the <controlling factor in its
deci si on.

The present dispute stenms fromthe tragic and untinely
death of nine-year-old Justin Arnms, the biological son of Arns
and Kinbler, who died on Septenber 27, 1997, from an injury he
sustained when an autonobile driven by Larry Gay® struck the
bi cycle he was riding. On March 23, 1998, Arnms was appointed
adm nistratrix of Justin’s estate with Kinbler waiving notice of
a hearing on the appointnent.? A few nonths later, Arns
initiated a wongful death action against Gay and unnaned
defendants alleging that Gray had operated his notor vehicle in
a “reckless, careless, and/or negligent” manner on the day of
the accident and that the fatal collision was a “direct and

proximate result” of this “reckless, careless, and/or negligent

3 According to the conplaint filed by Arnms, Gay was “the

servant, enployee, and/or agent of the Defendant, UNKNOMNN
DEFENDANTS LI STED AS EAST KENTUCKY WATER CONDI TI ONER- ERNEST
TAULBEE, . . .”

4 Arms is naned in both this capacity and individually in the

conplaint in the wongful death action which includes a claim
for | oss of conpani onshi p.



act . Arnms and Gray entered into negotiations and ultimately
settled the case for the sum of $46,250.00. Shortly thereafter,
Arms filed a notion pursuant to Mandy Jo's law seeking to
disqualify Kinbler from receiving his statutory share of the
recovery due to his alleged abandonnent of Justin.

On Septenber 21, 2001, the circuit court conducted an
evidentiary hearing on the mtter at which six wtnesses
testified, including Kinbler and Arnms. In an order entered on
Decenber 5, 2001, the court made the follow ng findings of fact:

1. The Plaintiff, Tamme Arns, and Boyd Kinbler are

t he biol ogical parents of Justin Arnms who died at the

age of nine on Septenber 27, 1997, arising out of an

aut onobi l e col I'i si on.

2. During the nonth Justin Arns died, Boyd Kinbler

was in arrearages on his nonthly child support

obligation of $60.00 per nmonth in the approxi mate sum
of $3,200.00, which <can be <calculated to being
approximately four and one-half years in arrearages.

3. During Justin's life, Tanme Arnms was in sole

custody of the child with visitation rights given to

Boyd Ki nbl er. The evidence given by M. Kinbler with

regards to his presence at these visits and his

® KRS 411.137, supra, n. 1; KRS 391.033, supra, n. 2.



residence during the applicable tine period is false
and m sleading and as such is given mniml weight by
this Court.

4. During Justin's life, M. Boyd Kinbler did not
participate in the child s educational wupbringing.

When questioned as to Justin's Jlast teacher and
Justin's last grade level, M. Kinbler could not give
a definitive answer and was wong in his ultinmate
response.

5. M. Kinbler did not attend Justin’'s funeral, nor
did he contribute to the burial or funeral expenses.

6. Under the wongful death statute, the surviving
parents are entitled to a one-half share of any
wongful death proceeds, subject to the renedial

statute better known as Mandy Jo’'s Law.

7. The Plaintiff, Tammie Arnms, filed such a wongfu

deat h action and  sought conpensation for her
consortium claim and testified as to loss of
conmpani onship as the result of Justin's death.

8. M. Boyd Kinbler did not file such a consortium
claim nor did he participate in the instant action.

9. In the instant action, a settlenent was
negoti ated and was agreed upon on August 10, 2001.

The anmount of the settlenment was $46, 250. 00.



10. Following the settlenment, notice was given to
Boyd Kinbler by the Plaintiff seeking to disqualify
him from any recovery pursuant to the aforenentioned
Mandy Jo’s Law.

11. A hearing was held on the matter, on Septenber
21, 2001, in which both sides solicited testinony and
ot her evidence in support of their positions.

12. The Court finds that an actual and justiciable

controversy exists that warrants declaratory judgnent.

After correctly observing that Mandy Jo’s |aw has not
yet been interpreted in a published Kentucky decision, the
circuit court exam ned conparable statutes and related case |aw
from sister jurisdictions before adopting the definition of
abandonnent utilized by North Carolina. In so doing, the court
found the North Carolina definition to be the “nobst reasonable”
because its statute is “substantially simlar, if not identical
to Kentucky’'s Mandy Jo’'s Law and further[,] because the North
Carolina definition of abandonnment seens to coincide with the

» 6

majority view on the issue, Both parties had “paid

6 NNC. Gen. Stat. 8§ 31A-2(1) and (2) contain |anguage
verbatim to that contained in KRS 391.033(1) in every
significant respect. According to the circuit court, North
Carolina case Jlaw interpreting these provisions defines
abandonment as fol | ows:

(Cont i nued)



particular attention to the natural father’'s obligation for
child support and its effect on the proceedings.” However, the
court enphasized its agreenment wth the majority position
vi ewi ng non-support as only one of the factors to consider when
determ ning whether a parent abandoned his child, specifically
clarifying that Al abama’s “stance on failure to support, i.e.
bei ng of paranpbunt or manifest, if not controlling, inportance
is amnority position.”

Havi ng revi ewed the evidence of record in |ight of the
enpl oyed definition of abandonnent, the court determ ned that
Kinmbler “did not support his child in any respect” and “cane
peri[l]ously close to being held in contenpt of court for

perjury when describing the frequency and validity of his

Any wil[l]ful or intentional conduct on the part of the
parent which evinces a settled purpose to forego al
parental duties and relinquish all parental clains to the
child. WI[Il]ful intent is an integral part of abandonnent
and this is a question of fact to be determned from the
evi dence.

* * *

Abandonnment has al so been defined as wl[l]ful neglect and
refusal to perform the natural and |egal obligations of
parental care and support. It has been held that if a
parent wthholds his presence, his love, his care, the
opportunity to display filial affection, and wl[Il]fully
neglects to Ilend support and nmaintenance, such parent
relinqui shes all parental clains and abandons the chil d.

(Ctations omtted).



visitation with Justin.” Because Kinbler “willfully neglected
to lend support and naintenance, wthheld his presence, his
care, and his opportunities to display filial affection from
Justin,” the court concluded that Kinbler “wllfully abandoned
his child wunder the neaning of the statute and therefore
forfeited his right to share [in the wongful death recovery.]”’
Kinbler appeals from this determination and the court’s
subsequent denial of his notion to alter, anend or vacate its
or der.

On appeal, Kinbler argues that the circuit court
inmproperly applied the North Carolina definition of abandonnent
as opposed to the Kentucky definition and, further, “failed to
apply the plain nmeaning” of abandonnment in determ ning that he
abandoned Justin. Kinbler further argues that he did not
abandon Justin under any definition of the term and that the
court “made certain [factual] findings that were not supported

by the evidence” and erred in “enphasizing certain findings” to

conclude that he “wllfully abandoned” his son. In Arns’s view,

! As observed by the court:

M. Kinbler's famly, particularly his nother, did

not in fact abandon Justin. The evidence elicited by M.
Kinbler all clearly evidenced Justin’s grandnother’s |ove,
affection, and nurturing of Justin. However, at issue in

this case is not the famly unit as a whole, nor whether or
not Justin’ s grandnother abandoned him or was otherw se a
bad grandnot her, which she was not.



Kinbler “clearly fits any definition of an abandoning parent”
and the court properly exercised its discretion in assessing the
credibility of the w tnesses and weighing the evidence in its
entirety before finding that Kinbler abandoned Justi n.

Since this case was tried before the court wthout a
jury, its “[f]indings of fact shall not be set aside unless
clearly erroneous, and due regard shall be given to the
opportunity of the trial court to judge the credibility of the

”8

W t nesses. A factual finding is not clearly erroneous if it is

supported by substanti al evidence, that is, “evidence of

substance and rel evant consequence having the fitness to induce

» 9

conviction in the mnds of reasonable nen. However, as a

reviewing court, we are not bound by the trial court’s decision
on questions of [|aw “An  appellate court reviews the
application of the law to the facts and the appropriate |egal

» 10

standard de novo. Consi stent with these principles, then, our

function is to answer the strictly legal question of what
constitutes abandonnment for the purpose of applying Mandy Jo’s
| aw and, further, to apply that definition to the current facts

in order to determne whether Kinbler abandoned Justin, an

8 Ky. R Gv. P. (CR 52.01.

° Onens-Corning Fiberglas Corp. v. Golightly, Ky., 976 S.W2d
409, 414 (1998)(citations omtted).

10 Carroll v. Meredith, Ky. App., 59 S.W3d 484, 489 (2001).




i nquiry whi ch necessarily requires ascert ai ni ng whet her
substantial evidence exists to support the findings of the
circuit court.

In Hafley v. MCubbins,* cited by Kinbler, this Court

defi ned abandonnent in the context of an appeal from a judgnent
which awarded the proceeds of a servicenen's group life
i nsurance policy to the stepparents of a child decedent rather
than the natural nother. At issue was whether the nother had
abandoned her child, thereby precluding her from recovering the
subj ect proceeds. ? Because the concept of abandonnent had
previously been construed only in the crimnal realm we sought
“an acceptable criteria for civil matters involving recovery of
damages or benefits by a parent as opposed to a custodial
nonparent where it is alleged that the natural parent has

‘ abandoned’ the offspring.”?!3

1 Ky. App., 590 S.W2d 892, 894 (1979).

12 Id. at 892. Pursuant to 38 United States Code (U S.C) §
765, et seq., the decedent’s life was covered by Servicenen s
G oup Life Insurance which, in turn, was issued by Prudenti al
I nsurance Conpany of Anmerica. Prudential filed an interpl eader
action which resulted in the parties being in contention for the
funds. Id. at 893.

38 U S.C. 8 765(9) provides that “[n]o person who abandoned or
willfully failed to support a child during his mnority, or
consented to his adoption may be recognized as a parent for the
purpose of this subchapter.” 1d.

3 Id. at 894.

-10 -



Al though the United States Code was of no assistance
and the only relevant annotation revealed no single accepted
definition of the term abandon, the element of support was

“universally held to be a significant factor.”?

In review ng
the jurisprudence of our sister states, we |learned that many
el ements had been considered when nmaking this determ nation,
including “a course of conduct suggesting a conscious disregard
or indifference of parental obligations,” and “having a child in
the care of others on a permanent or indefinite basis,” as well
as the “resunption or nonresunption” of parental obligations.?*®
However, we deenmed the definition derived from the
interpretation of a New York statute which paralleled the
federal provision to be the nost persuasive. In construing the
term “abandon” for purposes of applying its statute, a New York
court held that it neant “neglect and refusal to perform natural
and legal obligations to care and support, wthholding of
par ent al care, presence, opportunity to display voluntary
affection and neglect to lend support and nmmintenance.”?®

Abandon was further interpreted to nmean “the failure to fulfill

responsibility of care, training and guidance during the child s

14

o

15 (citation omtted).

16

(citation omtted).
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formative vyears.”?’

Inmplicitly adopting this approach, we
ultimately found “the receipt of benefits whether for wongful
death or from a contract of life insurance to be so closely
akin® that the aforenentioned principles were applicable to
bot h. 18 Having previously defined the term abandon in the
context of a wongful death action, we now adopt this definition
of abandon(ment) in relation to Mandy Jo’s law as a | ogical
extension of this dispositive reasoning.

Further support for this conclusion is found in J. H

9

v. Cabinet for Human Resources, '® in which we were confronted with

the question of whether incarceration constitutes abandonnent
sufficient to warrant the termnation of parental rights,
evidence of which nust be strictly scrutinized. We concl uded
that “incarceration alone can never be construed as abandonnent
as a matter of law[,]” but “absence, voluntary or court-inposed,
may be a factor to consider” in determning whether a child has
been negl ected.? In so doing, we said that “[g]enerally,

abandonnment is denonstrated by facts or circunstances that

evince a settled purpose to forego all parental duties and
1 Id. (citation onitted).
18 E

19 Ky. App., 704 S.W2d 661 (1986).
20 |d. at 663.

-12 -



relinquish all parental claims to the child.”?® Consistent with
this premse, we also reaffirned the validity of the definition
of abandonment provided in Hafley, inplicitly extending its
application to ternination cases.?® As the critical |anguage of
the authority relied upon by the circuit court in defining
abandonment mrrors that adopted here, the analysis remains
unchanged. Accordingly, the inquiry beconmes whether substanti al
evi dence exists to support the factual findings upon which the
circuit court based its determnation that Kinbler abandoned
Justin.

By his own admi ssion, Kinbler was at |east four years
behind in his child support obligation at the tine of Justin's
death which equated to approximately $3,000.00 in arrearages.
Ki nbl er enphasizes the fact that he began paying child support
in 1990 pursuant to court order, made a $120.00 paynent three
nonths prior to Justin's death, a $60.00 paynent the nonth he
died and has continued making paynents since that tine, also

pursuant to court order. Not surprisingly, however, the court

found this evidence unpersuasive, an assessnent which is not

2. 1d. at 663, quoting OS. v. CF., Ky. App., 655 S.W2d 32,
34 (1983).
22 | d.

23 Kinbler was obligated to pay $60.00 per month in child
support. According to his testinony, the paynent was |owered to
$40. 00 per nonth in 1999.

-13 -



only permssible, but immnently reasonable given Kinbler’s
admtted delinquency which this evidence nerely highlights
rat her than excuses.

Contrary to Kinbler’s contention, the circuit court
explicitly rejected the mnority position as to the weight that
should be given to this factor and reiterated this position,
which is consistent with the definition of abandonnment adopted
by this Court, in its order denying Kinbler’s notion to alter,
anmend or vacate. Al t hough nonsupport is not decisive, it has
uniformy been deenmed one of the relevant factors for
consi deration as established by the preceding summary. Ki mbl er
does not dispute this assertion, but instead takes issue wth
the court’s evaluation of the evidence, a task uniquely wthin
its province. Because the circuit court properly weighed the
undi sputed evidence as to the anobunt and duration of Kinbler’s
child support arrearages along with the other evidence in making
its determnation, Kinbler’s argunent in this vein nust fail.

Equally without nerit is Kinbler’'s argunent regarding
his level of involvemrent in Justin's |Ilife as he again
m sunderstands the role of the court in reviewing the evidence
present ed. Ki mbl er acknow edges the court’s skepticism as to
his testinony with respect to the frequency and quality of his
visitation with Justin. In his view, however, the court erred

in its determination since he offered the testinony of other

- 14 -



wi tnesses to substantiate his account of events, “there was no
evidence to contradict” his testinony and the “scant testinony”
on this subject offered by Arns “falls short of supporting” the
court’s deci sion.

In addition to the testinony of Arns and Kinbler, the
court heard testinony from Kinbler's sister, aunt, uncle and
nother, all of which, to varying degrees, verified that of

Ki nbl er.?* Nonethel ess, the court found the testinmony of Arms®

24 Upon being asked how often he saw his son, Kinbler replied:

“I seen him every weekend just about, maybe six or seven tines
out of the year on weekends we didn’t have him” Ki nbl er
further testified that he lived in proximty to Justin
t hroughout his life and that Justin was frequently exposed to
his extended famly since they also lived nearby. According to
Ki mbl er, he called “about twice a week to check on [Justin]” and
Justin spent “every sumrer, every spring break, every sumrer
break, [and] all the holidays except Halloween” with his famly.

25 In relevant part, Arms testified as follows:

Q Did anybody exercise visitation rights with your son
let’s say in the last two years of his life?

A Yes.

Q Who was that?

A H s not her.

* * *

Q Did you ever go pick up your son after visitation?

A Yes.

Q Did he indicate to you whether or not he would ever

see his father?

(Conti nued)
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nore credible when viewed in light of the evidence in its
entirety; the resolution of such factual disputes is precisely
the function of the circuit court. As the circuit court was in
the best position to judge the veracity of the wtnesses, we
must give “due regard” to its assessnent of their testinony.
Havi ng done so, we cannot say that its determ nation was clearly
erroneous. Arns’s testinony standing alone constitutes
substantial evidence upon which the circuit court could have
based its finding as to Kinbler’s visitation with Justin, but no
single factor was determnative as evidenced by the court’s
order. To the contrary, the circuit court carefully weighed the
evidence as a whole before concluding that Kinbler abandoned
Justin with Kinbler’s perceived lack of credibility underm ning
his position.

Wth respect to Justin's education, we disagree wth
Kinbler’s assertion that the court’s finding is conclusively
refuted by the evidence and, further, that his Jlack of
participation, “even if supported by the evidence, should not be
an el enent of abandonnment under the present circunstances.” No

credi ble argunent can be made that education is not anong the

A He said he didn't.

Q When you went to pick him up did you ever see M.
Ki nbl er ?

A No.

- 16 -



f undanent al areas enconpassed in the “natural and | egal
obligations” of parenting. The court’s determnation that
Kinbler’s inability to recall even the nost basic information on
this subject was indicative of his lack of participation in
Justin’s education seens particularly justified when viewed in
context. Conflicting evidence on this issue does not render the
court’s finding clearly erroneous and, again, Kinbler’s |ack of
awareness as to this critical aspect of Justin' s devel opnent was
not the sole factor relied upon by the court in making its
determ nation but was a contributing factor in its analysis, an
approach that is both consistent wth and nandated by the
rel evant authority.

To sunmarize, for the purposes of applying Mandy Jo’s
| aw, abandon neans “neglect and refusal to perform natural and
|l egal obligations to care and support, wthholding of parental
care, presence, opportunity to display voluntary affection and
neglect to lend support and maintenance . . . It neans also the
failure to fulfill responsibility of care, training and gui dance
during the child’s formative years.”?® Further, as correctly
observed by the circuit court, the differing factual situations
that are likely to appear in this context nmake a bright |ine

rule inpossible, and, as such, analysis under Mndy Jo's |aw

26 J.H, supra, n. 19, at 663.
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must be done on a case-by-case basis. Based on Kinbler’s
undi sputed failure to satisfy his child support obligation with
i sol ated exceptions, the questionable nature of his visitation
with Justin and general |ack of involvenent in fundanental areas
of Justin’s life such as education, the circuit court properly
found that Kinbler wllfully abandoned Justin. Accordi ngly,
under Mandy Jo’s law, Kinbler is precluded from now sharing in
the “benefits to which a parent is entitled when their mnor
child is taken from them nuch earlier than could ever be just,”

and the circuit court’s order to that effect is affirned.

ALL CONCUR.
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