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EMBERTON, CHI EF JUDGE. The appel |l ants/cross-appel |l ees appea
froma decision of the Jessamne Crcuit Court reversing a

deci sion of the Jessam ne County Fiscal Court denying a zone map
amendnent and renmandi ng the case to the Jessam ne County-City of
Wl nore Joint Planning Comm ssion for a de novo hearing. The
appel | ees and cross-appel |l ants, Joe Sternberg, Leslie Sternberg,
Sam St ernberg, Cecile Sternberg, John Horne and Portia Horne,

mai ntain that the trial court properly held that the decision of
the Fiscal Court was arbitrary, but that the trial court should
have approved the zone map amendnent w thout remand for a de

novo hearing.?

In |late Novenber 1998, the appellees applied for a
zone change fromA-1 to R 1 for approximtely 80.63 acres of
| and owned by them on Brannon Road in Jessam ne County,
Kentucky. Brannon Road runs in an east-west direction and
connects to U S. Highway 68 that runs in a north-south
direction. The appellees, after obtaining the zone change,
intended to construct a fifty-six-lot residential neighborhood
consi sting of executive style, single-famly dwellings | ocated

on one acre |ots.

2 For the purpose of clarity, the appellees/cross-appellants are

referred to as sinply the appellees throughout this opinion. The
appel l ant s/ cross-appel l ees are referred to as the appell ants.



In the sane proxinate area as the appell ees’ proposed
devel opnent, there is a residential devel opnent known as
Equestrian Estates consisting of residences simlar to those
appel l ees intended to develop. In order to construct Equestrian
Estates, in Novenber 1996, a zone change fromA-1 to R 1 zoning
was sought and obtained. At that time, the Joint Planning
Conmi ssion found that since the adoption of the Conprehensive
Pl an, there had been substantial changes in the area, including
the granting of a conditional use permt to the Southl and
Christian Church to significantly expand its facility. It
further found that there was a shortage of the type of lots
proposed by the Equestrian Estates devel opnent and that the zone
change agreed with many of the principles in the Conprehensive
Pl an.

At the Comm ssion hearing in the case before us the
appel l ees relied heavily on changes that had occurred in the
area, placing particular inportance on the Equestrian Estates
devel opnent. However, two weeks prior to the date the appell ees
applied for the zone change, the Commi ssion adopted an anendnent
to the Conprehensive Plan that provides:

None of the inprovenents or any future

i nprovenents to U S. 68, expansion plans for

Sout hl and Chri stian Church, the approval of

Equestrian Estates (at U. S. 68 and Brannon

Road), the approval of Rosegl ade (south of

the U S. 68 and KY 29 “Y” intersection), the

approval of the zone change for the Ichthus

property, or the devel opment of the
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Crosswoods Center at the Fayette County Iline

shall be utilized to justify any zoning map

amendnent which is not in conformance with

t his Conprehensive Plan and this Pl an

Amendnment .

The appel l ants objected to the requested zone change argui ng
that the anmendnent precluded reliance on the changes in the area
resulting fromthe inprovenents listed in the anendnent. In
response, the appellees argued that the anmendnent precl uding
consi deration of major inprovenents in the area of a requested
zone change was inconsistent with Kentucky zoning | aws.

Al t hough wi thout specific reference to the anendnent
of the Conprehensive Plan, the Conm ssion found that the zone
change did not agree with the Plan and there had not been
changes in the character of the area since its adoption.

Wt hout conducting a second public hearing, the
Jessami ne County Fiscal Court adopted the Commission’s
recommendati on. The appel |l ees appeal ed the deni al, again
argui ng that the proposed zone change agreed with the
Conprehensive Plan and cited the major changes in the area. In
response, just as they did before the Conmm ssion, the appellants
relied on the amendnent claimng the appell ees were precl uded
fromciting the changes in support of their application. The

appel | ees then addressed the legality of the amendnent in their

reply brief.



After holding oral argunment and briefing the issue of
the legality of the anmendnent, the circuit court found that the
Conmi ssi on had not conplied with KRS® 100. 197 when adopting the
amendment. Specifically, the court found that the Comm ssion
did not conduct a review of the elenents of the Conprehensive
Pl an, did not conduct a review of the research basis for the
Plan, did not make a finding that the research was still valid,
and did not provide notice of the amendnent as required by KRS
100.193(2) and KRS 100.197(3). The trial court reversed and
remanded the case to the Conm ssion for a de novo public hearing
under the sane ordi nances, rules, and regul ations existing at
the initial hearing, except that the amendnent was ordered
stricken fromthe Conprehensive Plan. The appellees were
precluded fromintroducing any factual matters that occurred
since the initial hearing.

The appel lants contend that the trial court was
W t hout authority to consider whether the anmendnent to the
Conpr ehensi ve Pl an was proper because the issue was not properly
preserved. It argues that the appellees neither raised the
i ssue before the Commi ssion, Fiscal Court, in their conplaint,
nor initial brief to the court. Citing a long line of cases

hol di ng that issues not raised bel ow cannot be heard and form

3 Kentucky Revised Statutes.



the basis for a decision by a reviewi ng court, the appellants
contend the appel |l ees wai ved this argunment.?

In reviewwng the record, it is apparent that the
anmendnent to the Conprehensive Plan was a domi nate issue
t hroughout this case and when appellants relied on it in
opposition to the change, appellees expressed their view that
t he amendnent was i nproperly anended. As can be expected, since
t he Conmm ssion adopted the anendnent just two weeks prior to the
hearing, their objection was unsuccessful. Additionally, the
argunent was wel |l -briefed and presented in the trial court. I n
summary, appellants’ contention regarding judicial preservation
has no nerit.

Fol |l owi ng oral arguments, the circuit court ordered
t he Comm ssion to supplenment the record with copies of mnutes
and ot her docunents to determ ne whether the statutory steps
were taken to anend the Conprehensive Plan. Judicial review of
factual findings nade by an adm nistrative actionis |limted to
whet her the action was arbitrary.® As to the issues concerning

the factual basis for the Conm ssion’s actions, new or

4 See, e.g., Uella v. Kentucky Board of Medical Licensure, Ky.,
939 S.W2d 869 (1997); Cark v. Cark, Ky. App., 601 S.W2d 614
(1980); Heucker v. difton, Ky., 500 S.W2d 398 (1973).

®> Anmrerican Beauty Homes v. Louisville and Jefferson County
Pl anni ng and Zoni ng Comm ssion, Ky., 379 S.W2d 450 (1964).




addi ti onal evidence is not adm ssible except to “establish the
violation of sone legal right with respect to a matter not in

i ssue in proceedi ngs before the conmission.”® Despite the

def erence given an adm nistrative agency in its findings and
concl usions of facts, however, a court is authorized to review
an i ssue of law on a de novo basis.’

The circuit court was well within its appellate
authority to review the issue of the legality of the anmendnent
and ordering the appellants to produce the record surroundi ng
t he adoption of the anendnment. |Its review of this |egal issue
was de novo.

Al t hough appel | ants have spent substantial tine
argui ng the procedural aspects of the circuit court’s deci sion,
they do not attenpt to argue that the anmendnent conplied with
KRS 100.197. After review of the record and appellant’s
apparent concession, we find that the amendnent was inproperly
adopted. For the appellants to now argue that there is no
evi dence that the Conmm ssion relied upon this inproper amendnent
is specious. Not only was the anendnent advanced by appell ants

as a basis to exclude consideration of evidence concerning the

® 1d. at 457-58.

" MIIl Street Church of Christ v. Hogan, Ky. App., 785 s.W2d
263, 266 (1990).




proposed zone change, i.e., substantial changes in the area, but
the Comm ssion clearly relied upon the Conprehensive Pl an,
i ncludi ng the anmendnent, to deny the change.

The appell ants contend that a remand to the Conmi ssion
to conduct a de novo hearing was erroneous and that the proper
remedy was remand to the Fiscal Court to reconsider the existing
record without reference to the anendnent. The appell ees
contend that a remand was not required at all but that the
circuit court should have granted the zone change. Wen a
zoning authority wongfully denies a zone change, the court can
either remand the matter for a rehearing or order the zone
change requested.® A remand is appropriate where, as here, the
deci sion was based on an illegal anendnent that precluded the
fact finder fromconsidering rel evant evidence. Although the
appel | ees are convinced that they still will not succeed, this
is not a basis for this court to usurp the fact-finding
functions del egated to another authority.

We accept appellants’ contention that the remand
should be to the Fiscal Court for a review of the record w thout
consi deration of the void anmendnent and not to the Conmm ssion
for a de novo hearing as ordered by the trial court. The

Conmi ssion serves as the initial fact-finding body. KRS 100.211

8 Louisville v. McDonald, Ky., 470 S.wW2d 173, 179 (1971).




requires a public hearing after notice follow ng which the

Commi ssi on nmakes a recommendation to the Fiscal Court. The

Fi scal Court can accept those facts, conduct a new hearing, or
make different findings. Wichever course it follows, the
“ul ti mate decision nust be made by the |egislative body.”® As in

Resour ce Devel opment Corp. v. Canpbell County Fiscal Court,?!° the

court can either consider the evidence produced at the
Commi ssi on hearing or hold a due process, trial-type hearing of
its owmn. Remand, however, is proper to the Fiscal Court.

The appel l ees’ contention that they should be
permtted to introduce new evi dence of changes in the area since
the Comm ssion’s hearing is rejected. A new hearing before the
Conmmi ssion with introduction of such evidence would require the
filing of a new application for zone change. Appellees cannot
pi ggyback this additional evidence to the present case.

The judgnent of the Jessamine Crcuit Court is
affirmed except that the matter is remanded to the Jessam ne
Fi scal Court for consideration of the record without application

of the anmendnent to the Conprehensive Pl an.

° Louisville v. McDonal d, supra.

0 Ky., 543 S.W2d 225 (1976).
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