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EMBERTON, CHI EF JUDGE. Debra Ursini

riding the Chang roller coaster at Kentucky Kingdom a

was al l egedly injured while

Loui svill e anusenent park. She filed the present action on

February 10,

1998, alleging Kentucky Kingdomfailed to

adequately warn of the dangers of the ride and that

it was

negligently operated. The trial court held that there was no

genui ne issue of materi al

to summary judgnent.

fact and Kentucky Ki ngdomwas entitled



On July 1, 1997, Ursini and her famly visited
Kent ucky Ki ngdom and while there, rode Chang, a “stand-up”
roller coaster. She alleges that during the ride her head was
novi ng violently back and forth unsecured by the head rest and
finally, when the ride stopped, that her head sl ammed forward
and sharply backward. Wen she departed fromthe ride she had a
severe headache and rode no nore rides on that date. Usini’s
neck pain continued and on July 23, 1997, Dr. Robert Jacob
di agnosed her with cervical strain. She continued to see Dr.
Jacob through Septenber 1997, and then began treatnent with Dr.
Lawr ence Peters who treated her with trigger point injections.
In August 1998, while working at Caritas Hospital Ursini was
attacked by a thirteen-year-old patient. Dr. Peters continued
to treat Usini with cervical injections. Ursini subsequently
devel oped sei zures, dystonia, and nyocl onus.?

The standard for a sunmary judgnment notion was stated

in Steelvest, Inc. v. Scansteel Service Center,? wherein the

court reaffirmed that it should be granted only when, as a

matter of law, it appears it would be “inpossible” for the non-

! Usini filed a nedical malpractice claimagainst Dr. Peters
and an action against Caritas Medical Center. Dr. Peters was
dismi ssed fromthe action. The clains against Dr. Peters and Caritas
are not a part of this appeal.

2 Ky., 807 S.W2d 476, 482 (1991).



noving party to prevail at trial. Since Scansteel, the term
“i npossi bl e” has been further defined with enphasis that the
termis to be applied in a practical sense, not in an absolute

sense.® In Wlch v. American Publishing Conpany,* the Suprene

Court further explained the application of the Scanstee
st andar d:

Since rendition of our decision in Steel vest
v. Scansteel, Ky., 807 S.W2d 476 (1991), on
t he question of the proper standard for

deci ding summary judgnment notions, nuch
attention has been given to the use of the
word “inpossible.” Sumrary judgnent is

i nproper unless it would be “inpossible for
t he respondent to produce evidence at trial
warranting a judgnent in his favor and

agai nst the novant.” 1d. at 483. Steel vest
did not repeal CR 56. See CR 56.03 (sunmmary
j udgnment shall be granted if “there is no
genui ne issue as to any material fact”). It
nerely stated forcefully that trial judges
are to refrain from wei ghi ng evidence at the
sumary judgnent stage; that they are to
review the record after discovery has been
conpleted to determ ne whether the trier of
fact could find a verdict for the non-noving
party. Steelvest at 482-483. The inquiry
shoul d be whether, fromthe evidence of
record, facts exist which would make it
possi bl e for the non-noving party to
prevail. In the analysis, the focus should
be on what is of record rather than what

m ght be presented at trial. (Enphasis
added) .

3 Perkins v. Hausladen, Ky., 828 S.W2d 652, 654 (1992).

4 Ky., 3 S.W3d 724, 729-30 (1999).



Ursini alleges negligence in the maintenance, care,
custody, control, and operation of Chang. An anusenent park
operator does not insure the safety of its guests, but has a
duty to exercise the degree of care and skill ordinarily
expected of reasonable and prudent operators of anusenent parks
under simlar circunstances.® To prevail, U sini must show that
Kent ucky Kingdomfailed to exercise ordinary care in preventing
her from being injured.®

Ursini alleges that Kentucky Kingdomfailed to: (1)
properly stop the ride; (2) provide a proper head brace; (3)
have the attendant nove the ride sidebars; and (4) operated the
ride with excessive shifting and jerking. There is no evidence,
other than Ursini’s bare allegations to support her contentions.
There is no evidence in the record that Chang was i nproperly
operated. Also of significance, Usini had difficulty
describing the ride, the safety equi pnment, or novenent of the
roller coaster. Even if the appellant had offered such evi dence
there is no expert testinony concerning the proper operation of

the ride or safety equi pnent.

5 Sidebottomv. Aubrey, 267 Ky. 45, 101 S.W2d 212 (1937).

6
(2001).

See Murphy v. Second Street Corp., Ky. App., 48 S.W3d 571




Ursini also alleges that Kentucky Kingdomfailed to
properly warn of possible risks of the ride. However, she
testified that there was a sign stating the risks to riders with
certain conditions, including back and heart conditions. Again,
absent evidence that Kentucky Kingdom was, or should have been,
aware of the risks such as whiplash or head injuries, there was
no duty to warn. Mreover, there was no indication by Usini’s
appearance or otherw se that she could not physically wthstand
the roller coaster ride.’” The duty to warn applies only to
foreseeabl e risks.?®

We agree with the trial court that under the

ci rcunst ances, the doctrine of res ipsa loquitur is

i nappl i cable. The general requirenents of the doctrine are:

(1) The defendant nust have had ful
managenent and control of the
instrunmentality which caused the
injury.

(2) The circunstances nust be such that,
according to common know edge and the
experience of mankind, the accident
coul d not have happened if those having
control and managenent had not been
negl i gent.

" See Jackson v. Kings Island, 390 N.E.2d 810, Chio (1979)(where
an ei ghty-seven-year-ol d anmusenent park visitor was obviously
physically infirmand the court held the facts indicated that the ride
operator should have known of the danger of injury for the norma
operation of the ride to the visitor).

& Fryman v. Harrison, Ky., 896 S.W2d 908, 909 (1995).




(3) The plaintiff’s injury nust have
resulted fromthe accident.?®

In Cox, the court explained that the second el enent
not satisfied nerely because the cause of the accident is
unknown:

The fact that some nystery acconpani es
an accident does not justify the application
of the doctrine of res ipsa loquitur. The
fact that we cannot pinpoint an act of
om ssion or conm ssion wherein one fails to
respect the rights of others does not sumon
its use. A lack of know edge as to the
cause of the accident does not call for the
application of the doctrine. The separate
ci rcunst ances of each case nust be
considered and fromthemit nust be first
deci ded whet her according to conmon
knowl edge and experience of mankind, this
acci dent could not have happened if there
had not been negli gence.

The primary responsibility for this
deci sion rests upon the court because it is
the court’s duty judicially to notice
whet her as a matter of commobn experience the
acci dent coul d not have happened w t hout
dereliction in duty on the part of the
person charged with the nmanagenent and
operation of the thing. In other words, the
doctrine of res ipsa |oquitur does not
i nvol ve the establishnment of the ultimte
fact by circunstantial evidence or of
presunmed negligence nerely because of
injury. So, the first step in connection
wWith its use is to classify the type of
acci dent and decide whether it is of that
cl ass containing only those accidents which
woul d not in the ordinary course of things

° Cox v. Wlson, Ky., 267 S.W2d 83, 84 (1954).




occur w thout negligence.!® (Gtations
omtted).

In this case, Ursini has failed to show that anything
unusual happened during or imediately after the ride. Although
she alleges there was a jerk at the end of the ride, it is
common know edge that jerks and sudden novenents are usual on
roller coasters. In the absence of proof that sone out of the
ordi nary event occurred, the doctrine has no application.

We agree with Ursini that the primary obstacle to
surviving Kentucky Kingdon s notion for sumary judgnent is her
failure to devel op proof to support her clainms; we disagree,
however, that she was not given sufficient opportunity for
di scovery. It is not necessary that a party actually conplete
di scovery but only that a party has had adequate opportunity to
do so.' Usini filed her conplaint in 1998 and during the four
years the case was pending, took only three depositions, none of
whi ch included witnesses to Ursini’s roller coaster ride,

Kent ucky Ki ngdoni s enpl oyees, or experts as to the operation of
roller coasters. Although she contends that Kentucky Ki ngdom

was not cooperative, Usini never sought the aid of the court in

0 1d. at 84.

1 Hartford Ins. Goup v. Gtizens Fidelity Bank & Trust Co., Ky.
App., 579 S.W2d 628, 630 (1979).




conpel l'ing discovery. Certainly four years provided an adequate
time franme to conduct discovery.
The record is devoid of evidence to support Ursini’s

clainms. Sunmmary judgnment is affirned.

ALL CONCUR.
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