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BEFORE: EMBERTQN, CH EF JUDGE; BARBER AND COMBS, JUDGES.
BARBER, JUDGE: Appellant Melvin I gnatow appeals fromhis
conviction for perjury in the first degree and second degree
persi stent felony offender.

| gnat ow asserts that false statenments he nmade while he
was a witness during a crimnal trial were not material, and
therefore should not formthe basis for his present conviction
on perjury charges. Ignatow was the conplaining witness in the

crimnal trial in which he gave fal se testinony. He alleged



that Dr. Spal ding had engaged in terroristic threatening. In
meki ng the conplaint in that action, |gnatow objected to a
threatening letter sent himby Spal ding and asserted that Dr.
Spal di ng believed that |gnatow was responsible for the
di sappearance of Brenda Shaefer, and was threatening himin
order to get himto |l ead Spalding to the |ocation of M.
Schafer, or her body if she was dead. At the Spalding trial,
Ignatow testified that his relationship with Ms. Shaefer was
“good”, and that when they had parted on the | ast evening of her
life, “everything was fine.” That testinony was given in 1989.
Dr. Spal ding was convicted of terroristic threatening in that
action.
In 1992, Ignatow admtted that he had, in fact,
nmur dered Brenda Shaefer on the very evening he clained that
t hi ngs had been “fine” between them The Commonweal th asserts
that Ignatow s testinony was the basis for the conviction of Dr.
Spal ding. The Commonweal th argues that if, at that tine,
| gnat ow had not perjured hinself, but instead had admtted that
he was responsi ble for Brenda Schafer’s di sappearance, and that
he had nurdered her, Dr. Spal ding woul d not have been convi cted.
KRS 523.020 states “A person is guilty of perjury in
the first degree when he makes a material false statenment, which
he does not believe, in any official proceeding under an oath

required or authorized by law.” A nmaterial false statenent is



any statenment that is capable of affecting the outconme of the
proceedi ngs. KRS 523.010(1). There is no requirenment that it
be shown that the statenent did, in fact, affect the outcone of
the proceeding, just that it was capable of so doing.

| gnatow argues that his notion for directed verdict in
the present case should have been granted, as his testinony in
t he Spal ding case was not material to the conviction. |gnatow
asserts that the conviction should be reversed, and that the
case shoul d be remanded for an order dism ssing the indictnent
for perjury as his false testinony did not rise to the |evel of
perjury.

Kentucky |l aw holds that “it is not necessary that
testinmony, to be material, nust relate to the principal issue in
a case. It is sufficiently material if it has the potential to

influence a tribunal or jury.” Thurman v. Commonweal th, Ky.,

691 S.W2d 213, 215 (1985). The jury in the present action was
presented with the evidence heard by the jury at the Spal ding
trial, including Ignatow s fal se testinony, and concl uded t hat
his admtted lies affected the outcone in the Spal ding case. It
is the province of the jury to determne the credibility of the
W tness and the effect of the witness’ testinony on the outcone

of the case. Garrett v. Commonwealth, Ky., 48 S W3d 6, 9

(2001). This Court declines to reverse such a determ nation.



| gnat ow al so objects to the fact that the prosecutor
and trial judge fromDr. Spalding s trial testified in the
present action. Ilgnatow asserts that this testinony was
irrelevant, and prejudiced his right to a fair trial. The
former prosecutor testified at Ignatow s perjury trial that had
he known that |gnatow was |ying about his “good” rel ationship
with Schafer, and his |ack of know edge about what happened to
her, he would not have brought the action against Dr. Spal ding.
The district court judge testified in Ignatow s case that had he
been infornmed that Ignatow had |ied during his testinony, he
woul d have di sm ssed the action.

The perjury statute states that testinony is perjury if
it affects the outcone of an action. The statute does not
require that the perjury affect the jury's determ nation. As
the testinony of the prosecutor and trial judge in the Spalding
case showed, lgnatow s false testinony would, if known to be
fal se, have caused the prosecutor and the court to dismss the
action. A false statenent in a prior trial is material where it
is shown that the statenent “was capabl e of influencing the

court.” State v. Wal ker, 574 N.W2d 280 (1998).

The | aw hol ds that when the testinony could, in any
reasonabl e |ikelihood, affect the jury, the testinony nust be

found material. Commonwealth v. Spalding, Ky., 991 S.W2d 651,

655 (1999). The Kentucky Supreme Court has stated that:
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This Court is not inclined to establish a rigid or

i nflexible standard that trial courts nust follow in

deci ding whether an “intentional false statenment” has
been nmade. Instead, that determ nation should, on a
case by case basis, be left to the sound judgnent of

Kentucky’s trial court judges.

Commonweal th v. Stallard, Ky., 958 S.wW2d 21, 25

(1997).

As lgnatow adm ts, where the sufficiency of the
evidence is challenged, this Court nust determ ne whether under
the evidence as a whole, it would be unreasonable to find the

defendant guilty. Yarnell v. Comonweal th, Ky., 833 S.W2d 834,

836 (1992). As the evidence clearly shows that the fal se
statenments were intentional and deceptive, and the jury
determ nation was that these statenents affected the outconme of
the earlier trial, we hold that it was not unreasonable to find
the defendant guilty. For this reason, we affirmthe tri al
court’s judgnent.

| gnat ow argues that he was unfairly prejudiced by the
delay in bringing the perjury charges. 1n 1992, |gnatow pl eaded
guilty to federal charges of perjury and related of fenses. He
was sentenced to serve eight years on those charges. The
present action was brought in 1997, during the tine that |gnatow
was still inprisoned on the earlier charges. |gnhatow objects to
the timng of the prosecution, asserting that the indictnent

shoul d be dism ssed as untinely.



In order to show a deprivation of rights due to a del ay
in bringing charges, a defendant nust show that he suffered
actual prejudice due to the delay, and that the delay was an
intentional action by the prosecution designed to gain a

tactical advantage over the defendant. See: United States v.

Lovasco, 431 US 783, 78, 97 S . 2044, 2048 (1977). The
el ement of substantial prejudice to the defendant nust be proven
first, before the question of intentional delay is addressed.

Reed v. Commonweal th, Ky., 738 S.W2d 818, 820 (1987). Ignatow

has failed to show any substantial prejudice due to the cl ai ned
delay in the indictnment. The nere passage of years does not

give rise to a constitutional violation. Kirk v. Comonweal th,

Ky., 6 S.W3d 823, 927 (1999). The defendant nust prove
spol i ation of evidence, or other substantial prejudice seriously

affecting his right to a fair trial. Tanmme v. Commonwealt h,

Ky., 973 S.wW2d 13, 22 (1998). Further, the record shows that
once the perjury was discovered and thoroughly investigated by
t he Commonweal th, the indictnent proceeded within a matter of
nmont hs. Such m ni mal delay cannot formthe basis of the
di sm ssal of an indictnent, or a reversal of the conviction
agai nst | gnat ow.

For the foregoing reasons, the judgnent of the
Jefferson Circuit Court is affirned.

ALL CONCUR
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