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BEFORE: DYCHE, HUDDLESTON, AND KNOPF, JUDGES.

DYCHE, JUDGE. Jason and Katrena Durham were di vorced by decree
of the Henderson Circuit Court on March 1, 2001. That decree
awar ded joint custody of the parties’ sole child; the child s
primary residence was to be with Katrena, and Jason was awar ded
specific visitation rights. On Cctober 21 2001, Jason filed a
nmoti on for change of custody, acconpanied by affidavits alleging
that the child s current surroundi ngs seriously endangered his

physi cal, nmental, and noral well -being.



The donestic rel ati ons conmi ssi oner conducted a
hearing on the notion, and reconmmended no change in the child s
pl acement. The trial court overruled Jason's exceptions to the
conmi ssioner’s report, and this appeal followed. W affirm

Jason makes two argunents on appeal. The first is
that the trial court applied the wong standard of proof to the
evidence in this case. He first argues that the requirenment in
KRS 403.340(2) that a notion to change custody filed within two
years of a decree nust allege the risk of serious endanger nent
to a child s physical, nental, noral, or enotional health is a
procedural hurdle which nust be cleared before a hearing can be
hel d; and that, at the hearing, the standard is the child s best
interest. He argues that the trial court applied the “serious
endangernent” standard to the proof at the hearing instead of
the less stringent “best interest” standard. The trial court
rul ed, and Katrena argues, that the nore stringent standard
applies both to the entitlenent to a hearing, and to the nerits
of a change of custody.

The second argunent made by Jason is that the court
abused its discretion in not changing the custody of the child.
Because we find that the trial court was within its discretion
under either standard, we find it unnecessary to reach the first

argunment, and affirmon the second.



Jason al |l eged four reasons for the proposed change of
custody: a bruise on the child s buttocks and | ack of
expl anation for the bruise; negative changes in the child s
behavi or since the dissolution; the continued presence of insect
bites on the child; and the violent and abusive nature of
Katrena’s current husband. W have exam ned the evidence, as
cited by Jason, and nmust agree with the conmm ssioner’s report,
and the trial court’s adoption thereof. The evidence concerning
t he hand-print shaped brui se was unclear at best. The changes
in the child s behavior were either typical of the stage of
devel opment of the child, or not serious enough to nerit a
change and the acconpanying disruption in his life. The insect
bites were a nystery to all concerned, and cannot be traced to
any action or inaction by Katrina. The behavior of Katrina s
current husband, while the nost serious and troubl esone of the
al | egations, was not shown to have occurred in the child s
presence, or were explained by other testinony.

W have taken an overall view of the record, and find
no abuse of discretion. The order of the Henderson Circuit

Court is affirned.
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