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BEFORE: EMBERTQON, CHI EF JUDGE; JOHNSON AND SCHRODER, JUDGES.
JOHNSQON, JUDGE: John E. Carpenter, pro se, has appeal ed froman
order entered by the Kenton Crcuit Court on January 11, 2002,
t hat denied his CR' 60.02 notion for nodification or correction
of sentence w thout appointing counsel or holding an evidentiary
hearing. Having concluded that the trial court did not abuse
its discretion by denying Carpenter relief, we affirm

This case has a lengthy procedural history. On

Decenber 2, 1986, Carpenter was convicted in the Kenton Circuit

! Kentucky Rules of Civil Procedure.



Court of two counts of crimnal abuse in the first degree, a
Cass Cfelony.? The jury initially set Carpenter’s prison
sentence for each conviction at ten years; but when it convicted
hi m of being a persistent felony offender in the second degree
(PFO I1),2 his sentences were enhanced to two 20-year terms. The
trial court ran the two 20-year terns consecutively for a total
of 40 years.

In Carpenter’s direct appeal, the Suprenme Court on
June 8, 1989, affirmed his conviction and sentence, w thout any
mention of a sentencing issue.* On August 14, 1989, Carpenter
filed a notion to vacate judgment pursuant to RCr® 11.42. This
notion was denied by the Kenton Circuit Court, and this Court
affirmed on Cctober 11, 1991.° On July 10, 1995, Carpenter filed

a notion to proceed in forma pauperis and a notion to nodify or

correct judgnment. On Septenber 7, 1995, Carpenter’s pro se

notion to proceed in forma pauperis was sustained; however, his

nmotions to nodify or correct judgnent pursuant to CR 60.02 and

for appoi ntnment of counsel were denied. Carpenter appeal ed, but

2 Kentucky Revised Statutes (KRS) 508.100.

3 KRS 532.080(2).

4 1987-SC-000098; Ky., 711 S.W2d 822 (1989).
Kent ucky Rul es of Crinminal Procedure.

6 1990- CA-000576- MR, (The Supreme Court denied discretionary review)
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this Court entered an order on June 5, 1996, dism ssing the
appeal due to Carpenter’s failure to file a brief.’
On Novenber 30, 2001, Carpenter again filed a notion

to proceed in forma pauperis, a notion to appoint counsel, a

motion for a full evidentiary hearing, and a notion for relief
fromfinal judgnment. On January 11, 2002, his pro se notion to

proceed in forma pauperis was granted and his notions for

nodi fication or correction of sentencing, appointnment of
counsel, and an evidentiary hearing were denied. This appea
f ol | owed.

Carpenter clainms that the trial court erred to his
prej udi ce and deni ed hi mdue process of |law when it refused to
appoi nt hi mcounsel and to conduct an evidentiary hearing
concerning his allegations in his CR 60.02 notion. |In order for
us to address these clains, it is necessary for us to review
Carpenter’s CR 60.02 notion, which unfortunately, like his
brief, is disorganized and difficult to follow. However, his
noti on appears to include the following clains: (1) that he
recei ved an inproper sentence of 40 years; (2) that he received
i neffective assistance of counsel; (3) that the parole board
failed to properly consider his record while in prison; (4) that
the el ements of KRS 532.080, the persistent felony offender

statute, were not satisfied; and (5) that the jury was never

7 1995- CA- 002544- MR,



reassenbled to further deliberate a question under the correct
i nstructions.

We first note that these clainms nmade by Carpenter are
not appropriately addressed pursuant to CR 60.02. Qur Suprene
Court has discussed CR 60.02 as fol |l ows:

CR 60. 02 was enacted as a substitute

fromthe common law wit of coram nobis.

The purpose of such a wit was to bring

before the court that pronounced judgnent

errors in matter of fact which (1) had not

been put into issue or passed on, (2) were

unknown and could not have been known to the

party by the exercise of reasonable

diligence and in tine to have been ot herw se

presented to the court, or (3) which the

party was prevented from so presenting by

duress, fear, or other sufficient cause.®
Meanwhi l e, RCr 11.42(1) provides that “[a] prisoner in custody
under sentence . . . who clains a right to be rel eased on the
ground that the sentence is subject to collateral attack may at
any time proceed directly by notion in the court that inposed
the sentence to vacate, set aside or correct it.” This notion
nmust state all of the grounds for holding a sentence invalid of
whi ch the defendant has knowl edge. Furthernore, “[f]i nal
di sposition of the notion shall conclude all issues that could

reasonabl y have been presented in the same proceeding.”®

8 Gross v. Comonwealth, Ky., 648 S.W2d 853, 856 (1983)(citing Black’'s Law
Di ctionary 487, 1444 (5th ed. 1973)).

° ROr 11.42(3).



As our Suprenme Court has noted, “[t]he structure
provided in Kentucky for attacking the final judgnent of a tria
court in a crimnal case is not haphazard and overl appi ng, but

is organi zed and conpl ete.” 10

Kentucky’s structure i s provided
for inthe rules relating to direct appeals, then in RCr 11.42,

“and thereafter in CR 60.02" [enphasis original].' CR 60.02 “is

not intended nerely as an additional opportunity to relitigate

t he sane i ssues which could ‘reasonably have been presented by
direct appeal or RCr 11.42 proceedings.” “In summary, CR 60.02
is not a separate avenue of appeal to be pursued in addition to
other renedies, but is available only to raise issues which
cannot be raised in other proceedings.”?!

Therefore, CR 60.02 relief is available to Carpenter
only for relief unavailable to himby either direct appeal or an
RCr 11.42 notion. The burden is on Carpenter to denonstrate why
he is entitled to extraordinary relief under CR 60.02.** He has

failed to neet this burden since all of the clains raised in his

CR 60.02 notion were either addressed, or could have been

© Goss, 648 S.W2d at 856.

1 1d. at 856.

12 McQueen v. Commonweal th, Ky., 948 S.W2d 415, 416 (1997)(citing RCr
11.42(3); and Gross, supra).

13 McQueen, supra at 416.

“ ross, 648 S.W2d at 856.



addressed, in his direct appeal or RCr 11.42 notion; or, as to
the parol e board issues, are before the wong circuit court.

Car penter was convicted of two counts of first degree
crimnal abuse, a Class C felony.' «Qur Legislature has
aut hori zed the maxi mnumterm of inprisonnent for a Cass C fel ony
to be not less than five years nor nore than ten years.® Since
Carpenter was al so convicted of being a persistent felony
of fender in the second degree, we nust consider KRS 532.080(5),
whi ch provides: “A person who is found to be a persistent
felony offender in the second degree shall be sentenced to an
indeterm nate termof inprisonnment pursuant to the sentencing
provi sions KRS 532.060(2) for the next highest degree than the
of fense for which convicted.” Thus, because of Carpenter’s
status as a persistent felony offender in the second degree, his
sentence was subject to enhancenent in the sentencing range of a
Cl ass B felony, and he was subject to a sentence of ten years to
20 years on each conviction.?'’

KRS 532.110(1)(c), the sentencing statute concerning
concurrent and consecutive terns of inprisonment, provides as

foll ows:

15 KRS 508. 100(2).
16 KRS 532.060(2)(c).

17 KRS 532. 060(2) (b) .



When multiple sentences of inprisonnent
are i nposed on a defendant for nore than one
(1) crinme, including a crinme for which a
previ ous sentence of probation or
condi tional discharge has been revoked, the
mul tiple sentences shall run concurrently or
consecutively as the court shall determ ne
at the tinme of sentence, except that
[t] he aggregate of consecutive indeterm nate
terns shall not exceed in maxi mum |l ength the
| ongest extended term which woul d be
aut hori zed by KRS 532.080 for the highest
class of crinme for which any of these
sentences is inposed. In no event shall the
aggregate of consecutive indeterm nate terns
exceed seventy (70) years.

Carpenter argues that under KRS 532.110(1)(c) his two 20-year
ternms nmust run concurrently, rather than consecutively. He

cites Dawson v. Comonweal th,'® in support of his position.

In Dawson, the defendant was convicted of various
narcotics-rel ated of fenses and of being a second degree
persistent felony offender. The trial court sentenced Dawson to
the following terns: ten years’ inprisonnent for the conviction
for possession of a Schedule Il controlled substance; ten years’
i mprisonment for the conviction for trafficking in a Schedul e
Il controlled substance; and 20 years’ inprisonnent for being a
PFO Il in lieu of punishnent for the conviction for possession
of a Schedule Il controlled substance, to run consecutively with
the ten years for the trafficking conviction. Thus, Dawson’s

total prison sentence was for 30 years.

18 Ky., 756 S.W2d 935 (1988).



In Dawson our Suprene Court held that the trial court
erred by ordering Dawson to serve consecutive sentences and
st at ed:

Thi s 30-year sentence viol ates KRS
532.110(1)(c) which limts the “aggregate of
consecutive indetermnate terns” to “the

| ongest extended term which woul d be

aut hori zed by KRS 532. 080 (PFO sentencing)
for the highest class of crine for which any
of the sentences is inposed.” [Dawson’s]
crime of possession of a Schedul e |

narcotic, second offense, subsequently
enhanced, was a Class C felony. PFO
enhancenent el evated the possession
conviction to a Class B felony for which the
maxi mum penalty is 20 years. This matter
nmust be remanded for resentencing for al
three offenses to a maxi numterm of 20
years. 1°

Thus, Carpenter argues that the trial court exceeded the maxi mum
i ndeterm nate sentence provided for under KRS 532.110(1)(c) when
it sentenced himto a total of 40 years’ inprisonnent.

However, Carpenter ignores Devore v. Conmonweal th, %°

and this Court’s previous Opinion rendered on October 11, 1991,
in 1990- CA-000576- MR, where this Court cited Devore in affirmng
the trial court’s denial of RCr 11.42 relief based on
Carpenter’s claimthat trial counsel had erred by not opposing
the inmposition of consecutive 20-year sentences of inprisonnent.
Not only is this claimin Carpenter’s CR 60.02 notion

procedural ly barred; but as this Court previously held, the 40-

9 |d. at 936-37.

20 Ky., 662 S.W2d 829 (1984).



year sentence was proper. |In Devore our Suprene Court held that
when a defendant commts a crine while he is on parole or
probation KRS 533.060(2) nodifies the limt otherw se set on
aggregate sentences by KRS 532.110(1)(c). Since Carpenter was
on probation at the tine he coonmtted the two of fenses of
crimnal abuse, it was proper to run the two 20-year sentences
consecutively.

Carpenter al so argues that the parole board did not
properly consider his prison record. He alleges that he was
given a formthat contained neither information as to how to
i nprove his chances for parole nor the specific information
relied upon in assessing a defernment. Carpenter maintains that
he “has conpl eted several of the prograns that have been
suggested to himthroughout the course of the sentence handed
down by this Court.” He clains that “[t]he action of the parole
board was nothing nore than an arbitrary decision that the
sentence inposed by this Court was insufficient.” |t appears
fromthese statenents that Carpenter is arguing that he was
i nproperly denied parole. However, the procedure invoked by
Carpenter is not the proper procedure for such a challenge. ??

Car penter next argues that the elenents of KRS

532.080, the persistent felony offender statute, were not

21 Bel cher v. Kentucky Parol e Board, Ky.App., 917 S.W2d 584 (1996).
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satisfied. This question has been previously deci ded adversely
to Carpenter and wll not be reconsidered.

Carpenter lastly argues that the jury “was never
reassenbled to further deliberate a question under corrected
i nstructions but was reassenbled to consider the sane issue it
had previously decided.” There is an absence in the record of
any information regarding jury instructions. It is unclear what
argunent Car penter advances or what relief he seeks. This
argunent i s inconprehensible.

For the foregoing reasons, the order of the Kenton

Crcuit Court is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
John E. Carpenter, Pro Se Al bert B. Chandler 11
LaGr ange, Kentucky Attorney Cenera

David A. Smth
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