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BEFORE: BARBER, BAKER, AND JOHNSON, JUDGES.

BARBER, JUDGE: The Commonwealth filed an interlocutory appea
fromthe pretrial suppression of evidence by the trial court.
Thi s evidence includes statenents given by Appellee Jose Antonio
Sanchez to the police, which the Cormonweal th all eges were
“lies.” Sanchez, who is primarily a Spani sh speaker, asserts

that at the tine his statenents were made, he did not have a



properly trained interpreter and had not been given an adequate
M randa war ni ng.

Prior to trial, defense counsel requested appoi nt nment
of an interpreter for Sanchez. Upon notion by the Commonweal t h,
the trial court appointed several different interpreters who
were used during pre-trial proceedings. One of these trained
and qualified interpreters reviewed Sanchez’ M randa warni ng,
and the initial custodial interview w th Sanchez to determ ne
the accuracy of the translation provided.

Foll owi ng review of the custodial interrogation by the
court-appointed interpreter, Sanchez stated that his initia
statements to the police were made prior to his having been
gi ven and havi ng understood his Mranda warnings. At the
suppression hearing, the local sheriff who had questioned
Sanchez testified that he believed Sanchez understood Engli sh,
because Sanchez was able to answer sone questions asked
exclusively in English. The sheriff had no independent
know edge of Sanchez’ ability to understand or comruni cate in
English. The sheriff and other officers involved in the
interrogation noted that Sanchez did not receive a translation
of every question made, and that some of the tinme Sanchez
listened to a question posed in English and responded in English
wi t hout benefit of a translation. The custodial interpreter

adm tted during the suppression hearing that she injected her
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own opinions into the translation and that she informed the
of ficers that what Sanchez was saying did not always nmake sense
to her.

The court-appointed translator reviewed the
interpreter’s actions during the interviewwth the police, and
found that the volunteer custodial interpreter used by the
police did not conformto the necessary standards. The
Commonweal th argued that this did not natter, as the Suprene
Court of Kentucky has not yet inposed standards upon
translation. The court-appointed interpreter noticed at | east
forty-eight (48) instances where the interpreter used by the
police and sheriff “either omtted information, added
i nformati on, changed what was said or distorted the
interrogation to sonme extent.” The court-appointed interpreter
noted that the custodial interpreter did not accurately inpart
t he neani ng of questions or answers given during the
interrogation. The court-appointed interpreter also noted that
“there are significant anmounts” of information omtted in the
transl ation. Review of the audiotapes in court al so showed t hat
there was a significant anmount of distortion and vibration
making it difficult for the interpreter to understand what was
bei ng said by the parties.

The Conmmonweal th makes nmuch of the fact that the court

-appointed interpreter did not ascertain whether each and every
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guestion and answer was translated word for word, but rather
focused on inaccuracies and areas of difficulty. The
Commonweal th al so conpl ains that the court-appointed interpreter
coul d not specify an absol ute percentage of questions and
answers transl ated accurately. Because there were nunerous
i mproper translations, |ack of adequate interpretation and
failure to provide either the defendant or the interrogating
officers with the accurate neaning of what was said, the
Commonweal th’s objections are irrelevant. Sanchez was clearly
not provided with a reasonably conpetent interpreter

In its order suppressing Sanchez’ statenent, the tria
court noted that Sanchez may not adequately have been provi ded
his Mranda rights; Sanchez may not have fully understood his
rights; the interpreter was not properly trained; Sanchez was
not actually told that he had the right to have an attorney
appointed for himfree of charge; and that the trial court was
not confortable with whether Sanchez was aware that he had a
right to have his attorney present during questioning, or
whet her he knew he could stop the questioning at any tinme and
request an attorney.

The Commonweal th clains that the trial court’s rulings
were not supported by substantial evidence, and that the court’s
| egal conclusions were wong. Despite evidence to the contrary

in the record, the Commpbnweal th asserts that Sanchez coul d



communi cate fairly well in English. Based on this assertion,
the Commonweal th argues that the partial interpretation provided
to Sanchez was sufficient.

The law is clear in holding that the Conmonweal t h has
the burden of proving that the defendant understood his Mranda
rights and freely and deliberately waived those rights. See:

MIls v. Commonweal th, Ky., 996 S.W2d 473, 482 (1999). The

transcript of the translation of the Mranda rights as actually
told to Sanchez by his interpreter reveals that crucial portions
of the Mranda rights were not fully explained. The trial court
also noted in her ruling that “although the officers obtained a
witten waiver of rights signed by the Defendant, which was
executed on Decenber 3, 2000, prior to the tape recorded
interview, this waiver of rights was provided to the Defendant
in English and it is not clear whether the Defendant is capable
of readi ng and understandi ng the English | anguage.”

The English translation of the Mranda rights actually
given to Sanchez shows its insufficiency clearly:

You have the right uh, to remain in silence, uh

Anyt hi ng that you say can be (counted/told) against
you and uh, against you also in the procedures.

You have the right to consult an attorney, uh, before

to make any conversation or any um uhh . . . court
that’s going to involve it uh, or to question eh, any
guesti on.

You al so have ummm . . . right to have your |awyer



whenever you want or to ask questions or when they are
going to ask you questi ons.

Uh, nunber four says, uh, you can ask the court to
assign you an attorney and you have the right to uh,
to have one.

And nunber five says, um you can stop asking
guestions in any (age in tinme/epoch) or um refuse uh
to respond to any type of question or uh, to ask for
an appointnment with your attorney before answeri ng.

The custodial interpreter was asked by Sanchez to
repeat #2, and she stated “all that you say can be used agai nst
you, and um any other procedure in court.” This version of a
M randa warni ng was insufficient to properly apprise Sanchez of
his rights.

The United States Suprene Court has recently reaffirned
the need for Mranda warnings. The Suprene Court stated:

[We laid down ‘concrete constitutional guidelines for
| aw enf orcenent agencies and courts to follow. Those
gui delines established that the adm ssibility in

evi dence of any statenent given during custodial
interrogation of a suspect woul d depend on whet her the
pol i ce provided the suspect with four warnings. These
war ni ngs (whi ch have cone to be known colloquially as
“Mranda rights”) are: a suspect “has the right to
remain silent, that anything he says can be used
against himin a court of law, that he has the right
to the presence of an attorney, and that if he cannot
afford an attorney one will be appointed for himprior
to any questioning if he so desires.”

Di ckerson v. United States, 530 U S. 428, 479, 120 S. . 2326,

147 L. Ed. 2d 405 (2000). Failure to fully and conpletely
i nforma defendant of his rights requires suppression of

statenents nmade prior to a full and conplete warning. Wlls v.
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Commonweal th, Ky., 892 S.W2d 299, 302 (1995); United States v.

Tillman, 963 F.2d 137, 140 (6'" Gir. 1992). The fact that even
the custodial interpreter noted that she did not understand what
Sanchez was saying indicates that there were difficulties in the
translation. For this reason, it would have been i nproper for
the trial court to deny the notion for suppression.

O her jurisdictions have faced a simlar problem The
W sconsin Suprene Court held that the governnent bears the
burden of proving that a foreign | anguage M randa warni ng was
legally sufficient. Failure to neet the burden of proof

requi res suppression of any statement nmade. State v. Santi ago,

556 N.W2d 687 (Wsc. 1996). See also: People v. Mjia-

Mendoza, 965 P.2d 777 (Col o. 2000).

Sanchez’ second issue on appeal, that of whether the
Commonweal t h deni ed Sanchez his rights under Article 36 of the
Vi enna Convention of Consul ar Rel ations, need not be addressed,
as we affirmthe suppression of the statenent due to failure to
provi de Sanchez with a full and conplete Mranda warning prior
t 0 questi oni ng.

For the foregoing reasons, the Order of the Mntgonery
Crcuit Court is affirned.

ALL CONCUR
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