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BEFORE: BARBER, DYCHE, AND TACKETT, JUDGES.

TACKETT, JUDGE: Anthony Carroll appeals froman order of the
Laurel Grcuit Court denying his notion to vacate his conviction
pursuant to Kentucky Rule of Crimnal Procedure (RCr) 11.42
wi t hout an evidentiary hearing. W affirm

Carroll was charged with five counts of sodony in the
first degree based on allegations that he anally raped his m nor
stepson, MC., prior to adopting the child. At his trial,
def ense counsel called three witnesses to testify in Carroll’s

behal f. Kentucky State Trooper Joel Wods testified to his



belief that previous allegations of sexual abuse involving the
coupl e’ s daughter were fabricated by Carroll’s ex-wife in order
to gain custody.® J.C., the victims younger brother, testified
for the defense, and Carroll hinself testified that the

all egations arose after he told his daughter that the two of

t hem m ght nove out of state after Carroll’s graduation from
college in order for himto find a job in his field.
Neverthel ess, the jury convicted Carroll of all five counts and
recommended a sentence of twenty years’ inprisonnent on each
count to run consecutively.

The Kentucky Suprenme Court affirmed the conviction and
sentence on direct appeal. Carroll subsequently filed a notion
to vacate his conviction pursuant to RCr 11.42 alleging that his
attorney rendered ineffective assistance of counsel by failing
to investigate and call additional w tnesses and by declining to
informthe trial court that J.C.’s answers were bei ng coached by
his stepfather’s non-verbal signals. The trial court appointed
counsel to assist Carroll by supplenenting his RCr 11.42 noti on.
After considering the allegations presented in Carroll’s notion
and in his attorney’s supplenental filings, the trial court
denied the notion without an evidentiary hearing. This appea

f ol | owed.

L' At the time of his trial, both Carroll and his ex-wi fe, Connie, had
remarried. Pursuant to their divorce decree, Carroll had residential custody
of the couple’'s daughter and weekend visitation with MC. and J.C who lived
with their nother and stepfather.



Carroll first argues that his attorney was ineffective
for failing to investigate wi tnesses and present their testinony
at trial. Wen reviewing an ineffective assistance of counsel
claim we nust determ ne whether trial counsel’s performance
fell outside of prevailing professional norns and whet her,
absent the deficient performance, there is a substanti al
l'i keli hood that the outcone woul d have been different.

Strickland v. Washington, 466 U S. 668, 104 S.C. 2052, 80

L. Ed.2d 674 (1984). In his notion for post-conviction relief,
Carroll alleges that he gave his attorney a list of w tnesses
that he wanted to testify on his behalf. These included his
first wife, present wife, eldest son, nother, sisters, an expert
in child sexual abuse and a social worker. Carroll presented no
affidavits regarding the testinony that these w tnesses woul d
have given, rather he briefly stated what he expected the

Wi t nesses’ testinony would have been. In order to prevail on
his RCr 11.42 notion, Carroll needed to include “facts with
sufficient particularity to generate a basis for relief” in his

notion. Foley v. Commonweal th, Ky., 17 S.W3d 878, 890 (2000).

We agree with the trial court that Carroll’s notion did not neet
t hi s burden.

Carroll next contends that the trial court erred in
determining that his attorney was ineffective for failing to

object to witness coaching. Affidavits from Carroll’s nother



and one of his sisters state that J.C. was | ooking out into the
audi ence during his testinony and that his stepfather, Jeff
Leach, was giving himnon-verbal cues as to how to answer the
guestions asked of him In particular, Carroll’s nother clains
that Leach shook his head to indicate that J.C should respond
negatively to the question of whether he had ever overheard his
not her and Leach di scuss using fabricated all egations of abuse
in order to gain custody of J.C.’s sister. However, J.C
testified as a witness for the defense and the trial court found
that overall his testinony was very favorable to Carroll
Moreover, Carroll hinself testified to his belief that the

all egations resulted fromhis ex-wife's desire to obtain ful
custody of the children because Carroll was considering a nove
out of state. W agree wth the trial court’s finding that
Carroll has failed to show he was prejudiced by the all eged

i nci dent of witness coaching.

Finally, Carroll asserts that the trial court erred in
refusing to hold an evidentiary hearing on his RCr 11.42 notion.
An evidentiary hearing is only required when there is an issue
of fact that cannot be conclusively resolved fromthe face of

the trial record. Standford v. Commonweal th, Ky., 854 S. W 2d

743 (1993). Consequently, the trial court did not act
i nappropriately in denying Carroll’s RCr 11.42 notion w thout an

evi denti ary heari ng.



For the foregoing reasons, the judgnent of the Laurel

Circuit Court is affirned.
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