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VANMETER, JUDGE: Harold R Deatley, Jr., appeals froma

j udgnent entered by the Mason Circuit Court on January 9, 2002,
following his conditional plea of guilty to the charges of
trafficking in marijuana nore than eight ounces but |ess than

five pounds!, driving while under the influence? refusal to take

1 Kentucky Revised Statutes (KRS) 218A. 1421(3).

2 KRS 189A. 010.



an al cohol / substance test® and trafficking in a controlled
substance within one thousand (1,000) yards of a school® n
appeal , Deatley argues that the trial court erred in denying his
notion to suppress evidence. Finding no error, we affirm

On July 5, 2001, Agent Tinothy Fegan of the Buffalo
Trace Narcotics Task Force and Detective Andy Muse of the
Maysvill e Police Departnment observed Deatley drive his Chevrol et
pi ckup truck across the Maysvill e/ Aberdeen Bridge at
approximately 2:30 p.m Agent Fegan and Detective Mise wat ched
Deatley turn right towards Manchester, Chio after crossing the
bridge. The officers were interested in Deatley’'s trip to
Manchester, Chio, because they had received information fromthe
FBI that Deatley routinely traveled to Manchester, Chio to
retrieve marijuana to sell in Kentucky. While Agent Fegan and
Det ective Muse did not possess specific information concerning
Deatley’s July 5, 2001 trip to Manchester, Ohio, the officers
wat ched the bridge area for several hours and awaited Deatley’'s
return. However, they ultimately departed the area after
Deatley failed to return.

Later that afternoon, Agent Fegan observed Deatl ey
drive by the Maysville Police Station. After spotting Deatl ey,

Agent Fagen decided to follow himin an unmarked vehicle. Wile

3 KRS 189A. 105.

4 KRS 218A. 1411.



foll ow ng Deatl ey, Agent Fagen saw Deatl ey disregard a red
traffic signal at the intersection of Forest Avenue and
Lexington Street. At this point, Agent Fegan unsuccessfully
attenpted to contact a marked police unit to conduct a traffic
stop on Deatley’ s vehicle. Despite not receiving additiona
police assistance, Agent Fegan continued to foll ow Deatley and
observed himdrive to the left of the center area on Forest
Avenue® on four occasions. After witnessing these traffic
vi ol ati ons, Agent Fegan |located a siren in the unmarked vehicle
and i medi ately activated it. Deatley subsequently stopped his
vehi cl e.

After making the traffic stop, Agent Fegan approached
Deatl ey’ s vehicle and requested Deatley’'s operator’s |icense and
proof of insurance. Deatley was only able to produce his
operator’s license. Meanwhile, Agent Fegan di scovered that
Deatl ey’ s speech was slurred, but was unable to detect the snel
of al cohol on Deatley. Agent Fegan, however, did detect a scent

that he recognized as “green marijuana”®

emanating fromDeatley’'s
vehicle. Fromthese observations, Agent Fegan ordered Deatl ey
to exit his truck, at which tinme Agent Fagen observed that

Deat| ey appeared to be unsteady on his feet. At this point,

° \Wile the record is not entirely clear, the record inplies that Forest

Avenue did not possess a yellow line indicating the center of the road.

6 According to Agent Fegan’s testinony during the suppression hearing,

“green marijuana” is marijuana that has not been burned in any capacity.
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Detective Mise arrived at the scene and adm nistered four field
sobriety tests on Deatley. Deatley failed three of the four
field sobriety tests, pronpting Detective Mise to ask Deatley to
submt to a blood test. Deatley refused to submt to the bl ood
test. Detective Miuse subsequently arrested Deatley for driving
under the influence of an intoxicant and placed himin the back
of a deputy sheriff’s cruiser

Fol l owi ng Deatley’s arrest, Agent Fegan and Detective
Muse searched Deatley’'s truck. The officers found a | arge
garbage bag sitting behind the driver’s seat on the back
fl oorboard. Agent Fagen noted in his witten report that this
bag was | ocated within arnms reach of the driver’s seat. The
of ficers | ooked inside the garbage bag and di scovered 2,236.5
grans of marijuana packaged in shrink-w apped, vacuum seal ed
packages. Based on this evidence, the Mason County G and Jury
i ndicted Deatley on July 20, 2001 for trafficking in marijuana,
driving under the influence and refusal to take an
al cohol / substance test. The Gand Jury also indicted Deatl ey
for trafficking in a controlled substance within 1,000 yards of
a school ’.

On August 7, 2001, Deatley filed a notion to suppress

evi dence obtai ned against himas a result of the July 5, 2001

’  This charge was based upon evidence that was unrelated to Deatley’ s July
5, 2001 arrest.



traffic stop. Upon the conclusion of a suppression hearing, the
trial court denied Deatley’s notion. Subsequently, Deatl ey
entered a conditional guilty plea pursuant to Kentucky Rul es of
Crimnal Procedure (RCr) 8.09 to all of the pending charges. On
January 4, 2002, the trial court rendered a final judgnent
sentencing Deatley to a total of four years inprisonnent. This
appeal foll owed.

On appeal, Deatley argues that the trial court erred
in denying his notion to suppress the evidence because Agent
Fegan did not have probable cause to stop his truck, nor did
Agent Fegan or Detective Miuse have probabl e cause for his
arrest. Thus, Deatley believes that the July 5, 2001 search and
sei zure was conducted in violation of the protections afforded
to himby the Fourth Amendnent of the United States
Constitution, as well as Sections 1 and 10 of the Kentucky
Constitution. W disagree.

Qur standard of review for notions to suppress
evidence is set forth in Stewart v. Conmmonweal th, Ky. App., 44
S.W3d 376 (2000). *“First, the factual findings of the court
are conclusive if they are supported by substantial evidence.
The second prong invol ves a de novo review to determ ne whet her
the court’s decision is correct as a matter of law” |I|d. at

380. (Footnotes onmitted.)



In Waren v. United States, 517 U. S. 806, 810, 116
S. .. 1769, 1772, 135 L.Ed.2d 89 (1996), the Court held that the
tenporary detention of a notorist, upon probable cause to
believe that he has violated the traffic | aws, does not violate
the Fourth Amendnent’s prohibition agai nst unreasonabl e
seizures, even if a reasonable officer would not have stopped
t he notorist absent sone additional |aw enforcenent objective.
Recently, the Kentucky Suprenme Court enbraced the Wiren hol di ng
by noting that “with regard to the traffic stop, that an officer
who has probable cause to believe a civil traffic violation has
occurred may stop a vehicle regardl ess of his or her subjective
notivation in doing so.” WIson v. Comonweal th, Ky., 37 S.W3d
745, 749 (2001).

Here, the record is clear that even though Deatl ey was
the target of an ongoing investigation for drug offenses, Agent
Fegan had probabl e cause to stop Deatley’ s vehicle on July 5,
2001 because he witnessed Deatley disregard a red traffic signa
at the intersection of Lexington Street and Forest Avenue in
Maysvill e, Kentucky. KRS 189.338 prohibits drivers from
di sregarding traffic control devices at intersections.

Moreover, while follow ng Deatl ey on Forest Avenue, Agent Fegan
observed Deatley’s vehicle cross to the left of the center area
on four occasions as he rounded several curves. KRS 189. 300

requires a driver to operate his vehicle upon the right side of
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t he hi ghway whenever possible, unless the left side of the road
is clear and presents a clear vision of the road for at |east
150 feet ahead. Agent Fegan had probable cause to initiate the
traffic stop, as Deatley violated Kentucky traffic |aws by
running a stoplight and driving on the |eft side of the road
whi | e navi gati ng curves.

Once stopped, Agent Fegan and Detective Miuse had
probabl e cause to arrest Deatley for the offense of driving
under the influence of an intoxicant. Detective Mise perforned
four field sobriety tests on Deatley. Deatley failed three of
those tests. Further, Agent Fegan observed Deatley’'s erratic
driving and noticed that his speech was slurred. Based upon
t hese specific facts, it is apparent that the officers possessed
a reasonable and articul abl e suspicion that Deatley was driving
while intoxicated and therefore, Deatley was subject to being
stopped and ultinately arrested. See Creech v. Comonweal t h,
Ky. App., 812 S.W2d 162 (1991).

Since the initial traffic stop and arrest were proper,
the i ssue becones whet her the search of Deatley’'s truck was a
proper search made incident to arrest. A search “incident to
arrest” is an exception to the general rule requiring that
searches and sei zures be acconpanied by a warrant. The

exception stands for the proposition that:



When an arrest is made, it is reasonable for
the arresting officer to search the person
arrested in order to renbve any weapons that
the latter mght seek to use in order to
resist arrest or effect his escape.

[and] to search for and seize any eV|dence
on the arrestee’s person to prevent its
conceal ment or destruction.

Chinmel v. California, 395 U S. 752, 762-63, 89 S.Ct. 2034, 2040,
23 L. Ed.2d 685 (1969). The exception applies only to those
areas “wthin [the] imediate control” of the arrestee. |d. at
763. The incident to arrest exception has been extended to a
warrant |l ess search of an autonobile. Specifically, in New York
v. Belton, 453 U. S. 454, 460, 101 S.C. 2860, 2864, 69 L.Ed.2d
768 (1981), the court stated:

When a policeman has made a | awful custodi al

arrest of the occupant of an autonobile, he may,

as a contenporaneous incident of that arrest,

search the passenger conpartnent of that

autonobile. It follows fromthis conclusion that

the police may al so exanm ne the contents of any

containers found within the passenger

conpartnent, for if the passenger conpartnment is

within reach of the arrestee, so also wll

containers in it be within his reach.?®
See al so Conmonweal th v. Ransey, Ky., 744 S.W2d 418 (1987).

In the instant case, Deatley’'s stop and arrest were

clearly based on probabl e cause and thus, his arrest was | awful.

Al so, the marijuana discovered during the search of the truck

8 In Belton, the court stated: “‘[c]ontainers’ here denotes any object capable
of hol ding another object. It thus includes closed or open glove
conpartnents, consoles, or other receptacles . . . as well as |uggage, boxes,

bags, clothing, and the like.” 453 U S. at 461 n.4, 101 S.C. at 2864.
Here, the marijuana was found in a garbage bag.

- 8-



was found in bag |ocated within arns reach of the driver’s seat.
Accordingly, we believe that the marijuana seized fromDeatley’s
vehicle was within a container subject to his inmmediate control.®
Therefore, the trial court’s denial of Deatley s notion to
suppress was correct and the findings were based on substantia
evi dence.

For the aforenentioned reasons, the judgnent of the

Mason Circuit Court is affirned.
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° Wiile it may appear that Agent Fagen stopped Deatley to further a drug

i nvestigation, Wren, 517 U S. at 810, 116 S.C. at 1772, and WIlson, 37
S.W3d at 749, clearly provide that Agent Fegan's subjective notivations do
not invalidate this traffic stop.



