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McANULTY, JUDGE. Appel | ant, Denver MFadden, appeals the

di sm ssal of his action in the Jefferson Crcuit Court for

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.



failure to state a claimupon which relief could be granted.
Appel lant had filed a conplaint alleging invasion of privacy and
intentional infliction of enotional distress against appellees
Cape Publications, Inc, d/b/a The Courier-Journal and Bel o
Kentucky, Inc., d/b/a WHAS 11 News.

The circuit court was required to assune the
al l egations of the conplaint were true for purposes of ruling on
a CR 12.02 notion to dismss the conplaint for failure to state
a claimupon which relief can be granted. On appellate review,
this court nakes the sane assunption, and our review of the

trial court’s decision is de novo. Janes v. WIlson, Ky. App.,

95 S.W3d 875, 889 (2002).

Appel lant first alleges that the court inproperly
di smi ssed his right of privacy clai mbecause the publication of
the information at issue, which he never clains was truthful,
did not involve a legitimate nmatter of public concern. The
“right of privacy” does not prohibit publication of a matter

which is of public or general interest. MQCall v. Courier-

Journal, Ky., 623 S.W2d 882, 887 (1981). W disagree. The
trial court based its findings of a legitimte public interest
in this case on both the fact that appellant is a public
official and the fact that his questioning by police was a

matter of public interest.



W agree that the fact that appellant was a high
ranking official in the elenentary schools and a nenber of the
state Board of Education made hima public figure whose actions

in this case were of public concern. Warford v. Lexington

Heral d- Leader Co., Ky., 789 S.W2d 758 (1990). Appell ant

apparently occupi ed an appoi nted, rather than el ected, position
with the state board of education. The question as to whether a
person is a public official or public figure is one of |aw,
which we review de novo. |d. at 761. W do not agree with

appel lant that Sellers v. Henry, Ky., 329 S.W2d 214 (1959)

stands for the proposition that the question whether a
publication involves a matter of public concern is a question of
fact for the jury.

We agree with the trial court that under the standards
delineated in Warford, and the United States Suprene Court cases
on which it relied, appellant is a public figure or public
official. Appellant, by virtue of the positions he held in
publ i c education, voluntarily involved hinself in an area of
controversy and interest to the general public. Therefore,
actions of his which may have reflected on his position in the
field of education were also of public interest. Therefore, we
affirmthe trial court’s determ nation that appellant is a

public figure.



Appel I ant next argues that the trial court erred in
dismssing his claimfor intentional infliction of enbtiona
di stress. \Wile appellant argues the trial court did not use
the correct standard as to intent, he does not discuss on appea
the trial court’s conclusion that he failed to establish the

el enent of “extrenme and outrageous conduct.” Craft v. Rice,

Ky., 671 S.W2d 247 (1984). The Kentucky Suprene Court defined
this elenent of the offense by stating that it is required that
“t he conduct nust be outrageous and intolerable in that it

of fends agai nst the generally accepted standards of decency and

norality.” Humana of Kentucky, Inc. v. Seitz, Ky., 796 S.W2d

1, 2 (1990). The court further expl ained the standards behind
the el enment of the offense, quoting fromthe Restatenent
(Second) of Torts, 8 46 Comment d, “Liability has been found
only where the conduct has been so outrageous in character, and
so extrene in degree, as to go beyond all possible bounds of
decency, and to be regarded as atrocious, and utterly
intolerable in a civilized conmmunity."” Although, appell ant
alleged in his conplaint that the publication of the story
constituted extreme and outrageous conduct, we agree that, even
taking the clains in the Iight nost favorable to appellant, he
failed to state a claimfor intentional infliction of enotional

di stress.



Appel I ant al so rai ses an argunment regarding his
ability to assert punitive damages. Since we affirmthe
di sm ssal of the cause of action against appellees, the issue of
damages i s noot .

For the foregoing reasons, we affirmthe trial court’s

di sm ssal of the appellant’s action for failure to state a

claim
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