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BEFORE: COVBS AND McANULTY, JUDGES; M LLER, SENI OR JUDGE. ‘!
McANULTY, JUDGE. Appellant State Farm Mutual Autonobile
| nsurance Conpany (hereinafter State Farm appeals the order of

the Jefferson Circuit Court which granted partial sumary

! Senior Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21. 580.



j udgnent to appellees, the Gty of Louisville and Daniel P

Al piger, a Louisville police officer. The trial court found as
a matter of law that State Farm coul d not recover from appell ees
the basic reparations benefits it paid on behalf of Jerald L
Onen. W reverse and remand.

Wiile State Farm agrees that the issue is one of |aw,
it alleges that the trial court did not correctly apply the
standard for a summary judgnent. State Farm does not identify
any factual issues which nust be resol ved, but instead all eges
that the trial court erred in determining that it was not
entitled to subrogation fromthe Cty. State Farm asserts that
the court erred in concluding that the vehicle owned by the Cty
was a secured vehicle under the Kentucky Mtor Vehicle
Repar ati ons Act.

The standard of review on appeal of the grant of
sumary judgnent is whether the trial court correctly found that
there were no genuine issues of material fact and that the
noving party was entitled to judgnent as a matter of | aw.

Scifres v. Kraft, Ky. App., 916 S.w2d 779, 781 (1996). Since

factual findings are not at issue, there is no requirenent that
the appellate court defer to the trial court. Id. at 781,

citing Goldsmth v. Allied Building Conponents, Inc., Ky., 833

S.W2d 378, 381 (1992). Therefore, we reviewthe trial court’s



concl usions to determ ne whether the court correctly applied the
law in this case.

The issue is whether State Farm as a reparations
obligor, may recover in a subrogation action basic reparations
benefits it paid to its insured fromthe GCty. That
determnation is a matter of construing the applicable statutes
of the Kentucky Mdtor Vehicle Reparations Act. The subrogation
provi sions applicable to this case are in Kentucky Revised
Statutes (KRS) 304.39-070, as follows:

(1) "Secured person" neans the owner,

operator or occupant of a secured notor

vehi cl e, and any ot her person or

organi zation legally responsible for the

acts or om ssions of such owner, operator or
occupant.

(2) A reparation obligor which has paid or
may becone obligated to pay basic reparation
benefits shall be subrogated to the extent
of its obligations to all of the rights of
the person suffering the injury agai nst any
person or organi zation other than a secured
per son.

(3) A reparation obligor shall have the
right to recover basic reparation benefits
paid to or for the benefit of a person
suffering the injury fromthe reparation
obl i gor of a secured person as provided in
this subsection, except as provided in KRS
304.39-140(3). . . . (Enphasis added.)

The parties’ main point of contention is whether the notor
vehicle owned by the Cty and driven by Al piger was a secured

vehicle. If the operator and vehicle were not secured, State



Farmis left to proceed under KRS 304.39-070(2). If the
operator and vehicle are secured, KRS 304.39-070(3) is the
appl i cabl e provision. And, under that subsection, State Farm
may only recover fromthe City if it may be considered a
“reparation obligor.”

According to the above statute, a secured person is
t he owner, operator or occupant of a secured notor vehicle.
“Security covering the vehicle” is defined as “the insurance or
ot her security so provided.” KRS 304.39-080(1). Further, that
statute states in subsection (6): “Security nmay be provided by a
contract of insurance or by qualifying as a self-insurer or
obl i gated governnent in conpliance with this subtitle.” The
Cty has no contract of insurance, nor is it a qualifying self-
insurer or “obligated governnment” under the Act. The city
states that the KMWRA provides that nunicipal corporations and
political subdivisions may provide security for basic
reparations benefits, KRS 304.39-080(3), and the City has
el ected not to beconme subject to that provision.

Neverthel ess, the Gty argues that the vehicle
operated by Al piger was a secured vehicle because the Gty
provi ded “other security” under KRS 304.39-080(1). “Security”
is defined in KRS 304.39-020(17) as “any conti nui ng undert aki ng
conplying with this subtitle, for paynment of tort liabilities,

basic reparation benefits, and all other obligations inposed by



this subtitle.” The City contends that although it is exenpt
fromno-fault obligations, the Cty is not unsecured but

provi des other security by having a fund avail abl e for paynent
of liabilities. In their brief, appellees state: “On an annua
basis, the Gty appropriates certain funds for autonobile
[iability clains adjustnents and expenses, thus providing a
continuing undertaking for the paynent of its tort liabilities.”
The Gty cites KRS 65.2001 et seq., which deals with clains

agai nst | ocal governnents, and Louisville Codified Odinances
34.082, and 36. 160 et seq.

The statute above does not inpose any specifics as to
what “other security” may be. W agree that the appropriation
of funds for tort liabilities carried out by the City qualifies
as a continui ng undertaki ng under the statute. However, it is
not for the purpose of providing all of the obligations under
the subtitle, which is a requirenent for other security. The
appropriation of the funds is only concerned with tort
l[iabilities, but is not for the paynent of basic reparations
benefits or “all other obligations,” such as subrogation.
Therefore, we do not agree that it is “other security” as
contenpl ated by the MRA

Additionally, the City argues that it is not required
to repay State Farmfor the basic reparations paid because it is

not a reparations obligor as defined in KRS 304.39-020(13).
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Therein, “reparation obligor” is defined as “an insurer, self-
i nsurer, or obligated governnent providing basic or added
reparation benefits under this subtitle.” The Cty is not an

i nsurer, under the common neaning of that term and it has

al ready been established that the City is not a self-insurer or
obl i gat ed gover nnent .

Fromthe foregoing, we believe that the vehicle driven
by Al piger and owned by the City was not a secured vehicle under
the nmeani ng of the KMWWRA. W believe that the case shoul d
properly have proceeded under KRS 304. 39-080(2) above.
Therefore, we find that the grant of sunmary judgnment in this
case was inproper. W reverse and remand for further

proceedi ngs consistent with this opinion.
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