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McANULTY, JUDGE. Janes G Bixler (hereinafter appellant) was
convicted in the Fayette Circuit Court followng a jury trial.
He received a fifteen year sentence and now appeals to this
court as a matter of right. On appeal, he argues that the
Fayette Crcuit Court was not the correct venue for this
prosecution. In addition, he argues that there was insufficient
evi dence to establish forcible conmpulsion in this case, and that

t he prosecution nmade i nproper references to his failure to test



the forensic evidence. W have reviewed the clains of error in
light of the record in this case, and we affirm appellant’s
convi cti on.

The Commonweal th’s evidence in this case was that in
the evening of May 29, 1993, the victim Mlissa Brown, went to
Lexington with a friend. M. Brown went to a club and tried to
page a male friend who was supposed to be inside the club; she
was underage and could not go in herself. She was unsuccessf ul
and returned to her car to find that her friend had left in her
car. Appellant and another nman called her over to their car.
She told themthat she had been | eft there by her friend, D na,
and appellant clainmed to know Dina. They told her that they
woul d drive her around the area to |look for her friend. M.
Brown willingly got into the backseat of the car with them

They drove around for a tine, and then the man with
appel l ant said he wanted to go. They went to an auto body shop
and appel |l ant dropped himoff there. M. Brown got in the front
seat and she and appel |l ant drove around sonme nore. Appell ant
suggested that they go to the club in Frankfort where he said he
had nmet Di na because he knew she went there sonetinmes. They
left the Lexington city limts.

As they drove, Ms. Brown fell asleep. Wen she awoke,
her seat had been reclined and the car was stopped. She found

that the car was parked in a field off of a dirt road and

-2



surrounded by a ot of trees. Appellant was clinmbing onto M.
Brown’s side of the vehicle. Appellant told Ms. Brown to take
of f her shorts; she would not. M. Brown started to cry and
tried to push appellant off. He grabbed her hands and hel d them
over her head with one of his hands. Appellant said to her that
if she stopped crying it would only take a few mnutes and if
she did not it would take all night. \While appellant held her
hands over her head, appellant took off Ms. Brown’s shorts and
underwear. Appellant had intercourse with her. M. Brown
testified at trial that if appellant had not forced her, she
woul d not have had sexual intercourse with him Afterward, she
asked himto take her back to the club, but he drove her back to
t he body shop in Lexington. Once there, Ms. Brown ran off and
called the police froma pay phone. She returned to the body
shop with police, who arrested appell ant.

Appel lant’s first argunent is his allegation of
i nproper venue. The general rule is that the venue of crimna
prosecutions is in the county or city in which the offense was
commtted. Kentucky Revised Statutes (KRS) 452.510. Mbreover,
slight evidence is sufficient to sustain the venue, and slight
ci rcunstances fromwhich the jury mght infer the place where

the crine was committed are considered sufficient. Comopnwealth

v. Duvall, 220 Ky. 771, 776, 295 S.W 1047 (1927). Ms. Brown

testified at trial that she did not know where the rape took
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place. Fromher testinony, it is possible that the rape took
pl ace in a neighboring county rather than Fayette. Appell ant
argues that the Commonwealth failed to establish the proper
venue because the evidence did not show that a rape occurred in
Fayette County.

The Conmmonweal th points to two other venue statutes as
authority for the prosecution in Fayette County. First, KRS
452.550 provides that, “Were an offense is comrtted partly in
one and partly in another county, or if acts and their effects
constituting an offense occur in different counties, the
prosecution may be in either county in which any of such acts
occurs.” Appellant disagrees that KRS 452.550 is applicable
because he says the Commonweal th did not establish that any
of fense was conmitted in Fayette County.

The second part of the statute authorizes venue if
“acts and their effects constituting an offense occur” in the
counties. |t does not require that the offense itself have been
commtted in both counties, or that an identifiable or
chargeabl e offense is commtted in each county. |In More v.

Commonweal th, Ky., 523 S.W2d 635 (1975), the defendant all eged

t hat venue was not proper in Jefferson County when a rape was
al l eged to have occurred in O dham County. The evi dence was
that one of the victins said the defendants abducted her in

Jefferson County and took her to O dham County where they forced
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her to have sexual intercourse with them The Court held that
the “initial abduction was a sequential part of carrying out the
pur pose of having carnal know edge of their victim” and so the
prosecution coul d have been in Jefferson or A dham County. Id.

In this case, the Commonweal th contends that
appellant’s act of luring the victiminto his car by claimng to
know her friend and offering hel p was a sequential part of
carrying out the crinme in this case. W agree. To conclude the
luring of Ms. Brown into the vehicle and gaining her trust was a
sequential part of the offense, it does not have to be shown
t hat appell ant could have been charged with a crinme at that
poi nt .

We al so disagree with appellant that this case is

di stingui shabl e from Mbore sinply because there was no

“abduction” in the case at bar. Wiile there was no viol ence
i nvol ved, appellant took the victimaway with himby fal se
assurances. The act of picking up and driving the victimin
Fayette County was a sequential part of the offense in this
case, and venue was properly in Fayette County.

We al so agree with the Coormonweal th that the second
venue statute, KRS 452.620, applies to nmake venue proper in
Fayette County. KRS 452.620 states that, “Wen there is a
reasonabl e doubt as to whether the offense was conmtted in the

county in which an indictnent has been returned or in sone other
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county, the venue of the prosecution is in the county in which
the indictnent was returned.” The presunption is that a trial

was held in the appropriate county. Bedell v. Comonweal th,

Ky., 870 S.wW2d 779 (1993). Under this statute, we agree that
venue was certainly established in this case. There was no
error.

Appel lant’ s next claimof error is that there was
i nsufficient evidence of rape in the first degree because the
Commonweal th did not establish the elenment of “forcible
compul sion.” According to KRS 510.010(2), “forcible conmpul sion”

means physical force or threat of physical

force, express or inplied, which places a

person in fear of imedi ate death, physical

injury to self or another person, fear of

t he i medi ate ki dnap of self or another

person, or fear of any offense under this

chapter. Physical resistance on the part of

the victimshall not be necessary to neet

this definition[.]
Appel | ant asserts that the Comonweal t h never established that
Ms. Brown was placed in fear of appellant. The Commonweal t h
responds that it was enough to show that the intercourse was
physically forced on her, which was proved in this case.

If the victimwas subjected to intercourse by physica
force, the prosecution does not also have to show that the
victimwas in fear of death, physical injury, kidnap or another

of fense. Under the statute, the Commonweal th nmay prove forcible

compul si on one of two ways: 1) by physical force or 2) threat of
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physi cal force, express or inplied, which places a person in
fear of death, etc. Thus, we do not agree with appellant’s
assertion that in each case charging rape in the first degree
the victinms fear nust be shown.

In Hayes v. Commonweal th, Ky., 58 S.W3d 879 (2001),

t he Kentucky Suprenme Court found that there was sufficient

evi dence of forcible conpulsion to support a conviction for rape
in the first degree. The Court recounted the evidence presented
by the victimto show forcible conpul sion, in which there was no
mention of the victimbeing placed in fear. The evidence showed
t hat the defendant “attacked her and continued to attack her
after she requested that he stop” and “slammed her head agai nst
the steering wheel and told her to shut up.” Id. at 883. The
court stated that “obviously” there was sufficient evidence of
forcible conmpulsion. I1d. Physically forcing the victimto
subnmit establishes forcible conpul sion.

W are aware that in Sal sman v. Commonweal th, Ky., 565

S.W2d 638 (1978), the Court stated, “Forcible conpulsion places
the victimin fear of death or physical injury.” However, it is
apparent fromthe context of the opinion that the court was
speaki ng of the second neans of proving forcible conmpulsion --
that of the victimbeing placed in fear. The court also noted
in Sal sman that at common | aw the offense of rape constituted

sexual intercourse with a womman by force against her will.
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Thus, we have no hesitation in stating that the el ement of
“forcible conpulsion” is satisfied by proof that the victimwas
physically forced to have sexual intercourse against her wll,
regardl ess of whether she was placed in fear thereby.

Thus, it was sufficient if the Commonweal th
est abl i shed that the rape was conmtted by physical force in
this case, with no requirenent of fear of death or physica
injury. W conclude that the Commobnweal th’s evi dence of
forci ble conpul sion was sufficient. M. Brown testified that
appel l ant hel d her hands over her head with one of his. On
cross-exam nation, she testified that appellant kept her hands
over her head while he pulled her shorts off. She said he was
lying on top of her. W find sufficient evidence that she was
conpelled by force fromher testinony. Therefore, we affirm
appel lant’s conviction for rape in the first degree.

Finally, appellant argues that the Conmonweal th was
inproperly allowed to nake an adverse inference fromthe fact
that the defense did not ask to independently test any of the
materials containing DNA. He acknow edges that the claim of
error is unpreserved by objection in the trial court, but he
asks that we review the issue as one of substantial error
pursuant to RCr 10.26. He argues that the Comonweal th’s
statenments along these lines inpinged on his right to require

t he Commonwealth to prove its case.
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We decline to review this issue as one of pal pabl e
error. W do not agree that appellant has shown that it was
error for the Commonwealth to elicit such evidence. In opening
statenment, counsel for appellant asserted that “when the defense

requested an opportunity to have an independent |ab test it,

they were told, well, there’'s nothing left for you to test,
you' re going to have to trust us.” The defense asked the jury
to consider that during the trial. In response, the

Commonweal th asked its expert whether there was materi al
avai |l abl e for defense testing and asked the defense expert if he
had done any testing. W believe that the defense opened up
this can of wornms and should not be heard to conplain because
t he Commonweal th provided an explanation. Therefore, we do not
consi der the argunents appel |l ant nmakes about whet her i nproper
i nferences were raised.

For the foregoing reasons, we affirmappellant’s
conviction for rape in the first degree in the Fayette Circuit
Court.

ALL CONCUR
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