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COVBS, JUDGE. The appellant, Mchael W Stricker, chall enges
the denial of his pro se notion to vacate judgnent or sentence
or, inthe alternative, to conpel conpliance with the plea
bar gai n agreenent.

Pursuant to the terns of his plea agreenent, Stricker
Is serving two concurrent twenty-year sentences for burglary and
theft as a result of a guilty plea which he entered on July 16,

2001. Stricker clainms that he should receive twenty-one (21)



nmont hs and five (5) days of additional credit for his prior
f ederal sentences.

On July 17, 1990, a federal grand jury indicted
Stricker for conspiracy to distribute marijuana. He entered a
plea of guilty and was sentenced to twelve (12) nonths of
i mprisonment to commence on January 3, 1991, and to be foll owed
by five (5) years of supervised rel ease.

On February 25, 1993, Stricker commtted vari ous
of fenses, which ultimately led to his indictnent in Marion
Crcuit Court on June 7, 1993, for burglary in the first degree,
robbery in the first degree, theft, and PFOin the first degree.
A warrant for his arrest was issued.

Meanwhi | e, on Septenber 9, 1993, Stricker began
serving a twenty-nonth federal sentence. Neither the record nor
the briefs submtted to this court specify the offense for which
this sentence was i nposed or whether it relates to the earlier
federal sentence of twelve nonths for conspiracy to distribute
mari j uana.

On April 4, 1994, Stricker was transferred fromthe
federal penitentiary to the Marion County jail to stand trial on
t he Kentucky indictnment (No. 93-CR-00082-002). Stricker has
al so stated that he served one nonth in June and July of 1994 in
a state penitentiary in West Virginia on a fugitive warrant from

Kent ucky.



Following a jury trial, a final judgnment was entered
in the Marion County case on April 18, 1995. Stricker was
sentenced to serve two life terns and twenty years concurrently
wi th each other but consecutively as to any prior ternms or
sentences because he was all eged to have been on probation or
parole at the tinme of the comm ssion of the offenses.

This judgnment was nodified by two subsequent appeals.
First, the Kentucky Supreme Court ordered the dism ssal of the
count of theft on the grounds of double jeopardy (95-SC 627-M).
Second, on March 19, 2001, this court vacated his PFO first-
degree conviction because of ineffective assistance of counse
and remanded the case to the circuit court for further
proceedi ngs (No. 1998- CA-002390-MR). As a result of our ruling,
Stricker entered a guilty plea in circuit court to an anmended
count of PFO in the second degree, on July 16, 2001. He was
sentenced to twenty years for each of the two counts of robbery
and burgl ary.

Stricker subsequently nmade two notions alleging that
he was not being properly credited for tinme that he had served
on his federal sentences. In his first notion, Stricker argued
t hat the Kentucky Departnent of Corrections had ignored the
specific sentencing instructions of the final judgnent by
failing to award himcredit for his federal tinme served. 1In his

second notion, he asked that the judgment be vacated because his
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guilty plea was induced by “a bargain not kept” (i.e., the plea
bargain agreenent). In the alternative, he noved the court to
order that he be credited with twenty-one (21) nonths and five
(5) days, the tine which he had served on his federal sentence.
These notions were both denied by the circuit court, and
Stricker appeals.

As a prelimnary matter, the Comonweal th cont ends
that this appeal is barred by the doctrine of res judicata
because the issue of credit for federal sentences was addressed
by the circuit court in response to Stricker’s first notion.

The Commonweal th argues that Stricker was thereafter barred from
maki ng subsequent notions to the circuit court regarding this

i ssue and that his proper course of action would have been an
appeal of the denial of the first notion.

We note that Stricker’s notions were filed pro se, and
pro se litigants are not held quite as rigidly to the procedura

standards as litigants represented by counsel. See Beechamv.

Commonweal th, Ky., 657 S.W2d 234, 236 (1983). Furthernore,

this court accepts appellant’s argunent that res judicata should
not apply to this appeal because the notions differed
substantially. The first notion requested declaratory relief

under the literal ternms of the judgnment. The second notion



attacked the validity of the guilty plea itself and was in
effect a notion for relief under ROr! 11.42.

The substantive aspect of this appeal concerns the
vari ance between the wording of the witten plea offer made to
Stricker by the Cormonwealth and the wording of the fina
judgnment. In its witten plea offer to Stricker, the
Commonweal th made the foll owi ng recomendati on:

On plea of guilty to Arended charges of PFO I
Commonweal t h recomends 20 years on each [robbery and
burgl ary] count, concurrent one with the other for a
total of 20 years, to run concurrently with any and
all Federal sentences currently applicable to
def endant or applicable to himat any tine since his
arrest herein.” (Enphasis added.)

However, the final judgnment ordered inprisonnent for a
maxi mumterm of “20 yrs. on each ct [count] to run concurrent &
concurrent with any Federal sentence now serving.” (Enphasis
added.)

The difference in wording will undoubtedly affect the
| ength of Stricker’s sentence. Stricker had served
approxi mately seven nonths of the unspecified twenty-nonth
federal sentence when the Kentucky arrest warrant was executed
on April 4, 1994. Under the literal terns of the plea

agreenent, those seven nonths should be credited to hi mbased

upon an interpretation that the phrase “since his arrest herein”

! Kentucky Rules of Crimnal Procedure.
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refers to the execution of the warrant. KRS? 197.035, which
permts federal sentences to be run concurrently with state
sentences, provides as foll ows:

[i]f the additional sentence is designated

to be served concurrently, he [the

def endant] shall be consi dered as having

started to serve said sentence on the day he

was commtted on the first sentence.

[Stricker began his federal sentence on

Septenber 9, 1993]."

Stricker also contends that he should receive credit
for the year that he served on the first federal charge in 1991
to be followed by five years of supervised release. However,
there is insufficient evidence in the record to support this
contention. H s reasoning is prem sed on an assunption that he
was still serving tinme on his sentence when in fact he was at
liberty on a supervised release at the tinme of his arrest in
Marion County on state charges. W do not agree that rel eased
supervi sion equates with tine actually served. Simlarly, the
record and briefs provide an insufficient basis for addressing
the validity of Stricker’s contention that he should receive
credit for approximtely one nonth involving June and July of
1994.

Qur inquiry is focused upon the disparity between the

pl ea agreenment and the final judgnment. That obvious

contradiction inplicates RCr 8.10, which requires the court to

2 Kent ucky Revised Statutes.



all ow a defendant the opportunity to withdraw his guilty plea
when and if the court chooses to deviate fromthe plea

agreenment. See Kennedy v. Commonweal th, 962 S.W2d 880, 882

(1997). Both the Suprene Court of the United States and the
Suprene Court of Kentucky have enphasi zed the inportance of
honori ng pl ea agreenents. “A prom se that induces a plea nust

be fulfilled.” Santobello v. New York, 404 U S. 257, 262

(1971), and “the governnment should not be allowed to wel sh on

its bargain.” Wrkman v. Commonweal th, Ky., 580 S.W2d 206, 207

(1979).

After our careful review of the record, we do not
believe that the court consciously or deliberately deviated from
the terns of the witten plea agreenent to which Stricker
agreed. The Commonweal th argues that Stricker effectively
wai ved any disparity between the witten plea agreenent and the
court’s oral sentencing. However, it is abundantly apparent
fromthe record of the sentencing and the disposition of
Stricker’s notions that confusion reigned anong Stricker, his
counsel, the Commonwealth’s Attorney, and the court as to what
Stricker’s actual tine to be served would or woul d not include.

The col |l oquy reveal ed a clear |ack of understanding as
to the actual tinme to be served -- wth the court ultimtely
deferring to a subsequent cal culation of tine by the Departnent

of Corrections. The Commonweal th argues that Stricker agreed to
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t hat unknown cal cul ation of time when in fact his counsel, Steve
M rkin, harkened back to the witten terns of the plea agreenent
upon hearing the forthright adm ssion by Barry Bertram the
Commonweal th’s Attorney, that he did not know what tinme was
i nvol ved, asking that the record so reflect the | ack of
specificity.

The court asked Stricker:

WIIl you all agree to let Probation and

Parole do the credit or the Departnent of
Corrections? Are you confortable with that

M. Stricker? | need you to respond yes or
no.
Stricker responded: “Yes sir.” Bertramthen nmade the foll ow ng

stat enent :

What | understand about concurrentness neans
. i f sonebody had a year’s service on a
federal tine, when we said ours would run
concurrent, didn’'t nmean he’d get — what if
he’d had six years on federal, he didn't get
six years credit then on this sentence, he
only gets credit . . . for whatever tine he
spent on this charge and once they're
sentenced on both of themthen it’'s - that’'s
the part | understand that’s concurrent, but
tome . . . those are probation matters

| just don’t want us to agree to sonething
that’s not to get credit for sonething
that’'s not state tinme at all

Stricker’s counsel, Mrkin, responded: “I think
Corrections will do that cal culating.”
Bertramstated: “I want it on the record that | don’t

know what that is.”



Finally, Mrkin asked the court to “inpose sentence

consistent with the plea agreenent.”

The court concluded by saying “I will give you
[Stricker] credit . . . to be determ ned by the Departnent of
Corrections. . . . If for sone reason Corrections has a problem

we can take it up later.”

Thi s appeal involves the predictable problemthat
ensued. W cannot agree that Stricker validly waived any of his
rights as waiver involves a know ng and vol untary
relinqui shment. The obvious confusion on all sides clearly
negates the necessary el enent of “knowi ngly” entering into an
agreenent. Furthernore, we do not believe that the court can
properly delegate to the Departnent of Corrections the task of
construing the terns of a plea agreenent when its ora
pronouncenent is at odds with its witten ternmns.

Therefore, we vacate and remand this matter for an
accurate determ nation of the trial court as to what Stricker’s
sentence should be. At issue is the period of approximtely
seven nonths of the unspecified twenty-nonth federal sentence
that he was serving when he was arrested on April 4, 1994. As
noted earlier in this opinion, we do not agree with Stricker
that he should be credited for tinme involving supervised rel ease
fromhis other federal sentence. Upon an accurate determ nation

by the court of the actual ternms of the plea agreenent, Stricker
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shoul d be entitled to i nvoke the protection of RCr 8.10 to have
the opportunity to wthdraw his guilty plea if the court should

choose to deviate fromhis plea agreenent. Kennedy, supra.

Accordingly, we affirmin part and vacate in part and

remand for proceedi ngs consistent with this opinion.
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