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BEFORE: DYCHE AND McANULTY, JUDGES; AND POTTER, SPECI AL JUDGE!
POTTER, SPECI AL JUDGE: Benjamin R Snith appeals froma
conditional guilty plea alleging that the trial court erred by
denying his notion to suppress statenents given to police
i medi ately following his arrest on suspected drug trafficking
charges. Benjam n contends that the statenents were nmade prior

to his being given Mranda warni ngs by the arresting officer.

! Seni or Status Judge John Wods Potter sitting as Special Judge by assignment
of the Chief Justice pursuant to Section 110(5)(b) of the Kentucky
Constitution.



Havi ng revi ewed the argunents of the parties and the record, we
affirm

On July 24, 2001, Smth was indicted for the
selling/transferring of a sinulated controll ed substance, second
of fense, Kentucky Revised Statutes (KRS) 218A. 350, and first-
degree persistent felony offender, KRS 532.080. The charges
resulted fromthe sale of sinulated crack cocai ne to undercover
police officers on June 19, 2001.

On Septenber 14, 2001, Smth filed a notion for a
hearing to determ ne whether any or all evidence in the case
shoul d be suppressed. As grounds for the notion, Smth all eged
that any statenments he nade to police at the time of his arrest
were in violation of the Fifth Amendnent of the United States
Constitution and Section 11 of the Kentucky Constitution because
he had not been given Mranda warnings prior to making the
incrimnating statenents.

A suppression hearing was held on Cctober 10, 2001.
Foll owi ng the hearing, the trial court entered an order denying
Smith's notion to suppress.

On Novenber 19, 2001, Smth filed a Waiver of Further
Proceedings with Petition to Enter Plea of Guilty. The plea was
conditioned on his right to appeal the trial court’s denial of

his suppression notion. The trial court accepted the



appel lant’s conditional guilty plea and sentenced himto a total
of ten years inprisonnent. This appeal foll owed.

Smth contends that the trial court erred by not
suppressing the incrimnating statenents he made at the tine of
hi s apprehension on the basis that the statenents were nmade in
violation of his Mranda rights. W disagree.

At the suppression hearing, the Commonweal th called
one witness, Oficer Brian Snoot, the arresting officer. Snoot
testified that on the evening of June 19, 2001, he and two
partners were working as the surveillance team for undercover
buy- bust transactions in the Georgetown Street area of
Lexi ngton. Follow ng one such transaction, Snoot’s team got the
go-word, and noved in. One of the suspects conplied with police
instructions to remain at the scene, but another, |ater
identified as Smth, attenpted to run away. Smith was pursued
by Snoot, apprehended, and cuffed. At the tinme he was
apprehended, Smth was in possession of the buy-noney.

Smoot testified that he handcuffed Smth and
i medi ately thereafter read himhis Mranda warni ngs pursuant to

Mranda v. Arizona, 384 U S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694

(1966). Afterwards, Smth nade statenents to the effect that
what ever he got, he got fromhis juvenile partner in the sale,
presumably neaning that Smth was involved in the transaction,

but that the juvenile supplied the “drugs” and/or gave himthe
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buy-money. O ficer Snoot reiterated that he had given Smth his
M randa warni ngs prior to any questioning and prior to any
statenment being nmade by Smth.

Smth was called as the only witness for the defense.
Smth denied that he had been given Mranda warnings at the tine
of his arrest, and insisted that he had not been read his rights
until he was transported to the police station. Smth
acknow edged that he had nade incrimnating statenents at the
time of his arrest. Thus Smth's testinony directly
contradicted Oficer Snoot’s testinony regarding whether Smth
had been given Mranda warnings prior to making incrimnating
st at enent s.

In summary, the standards governi ng custodi al
interrogation of a crimnal suspect are that, prior to police
guestioning, the suspect nust be inforned that he has a right to
remain silent; that any statenent he does nake may be used as
evi dence against himand that he has a right to the presence of
an attorney, either retained or appointed; however, the suspect
may wai ve these rights if the waiver is nade voluntarily,

knowi ngly and intelligently. Mranda v. Arizona, supra; Conbs

v. Commonweal th, Ky., 438 S.W2d 82, 83 (1969). The warni ngs

requi red under Mranda are concerned with "the protection which
must be given to the privil ege against self-incrimnation when

the individual is first subjected to police interrogation."
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Fields v. Cormonwealth, Ky. 12 S.W3d 275, 283 (2000)(citing

Mranda v. Arizona, 384 U S at 477, 86 S.Ct. at 1629).

Kentucky Rules of Crimnal Procedure (RCr) 9.78
provi des the procedure for conducting hearings on suppression
notions, as well as the standard for appellate review of the
trial court's determ nation:

"If ... a defendant noves to suppress ..

the adm ssion of ... a confession or other
incrimnating statenments all eged to have
been made by himto police authorities,

the trial court shall conduct an evidentiary
heari ng outside the presence of the jury and
at the conclusion thereof shall enter into
the record findings resolving the essentia

i ssues of fact raised by the notion or

obj ection and necessary to support the
ruling. |If supported by substantia

evi dence the factual findings

of the trial court shall be conclusive."

When examining a circuit court's ruling on a
suppression notion, our standard of review has two conponents:
"First, the factual findings of the court are conclusive if they
are supported by substantial evidence. The second prong invol ves

a de novo review to determ ne whether the court's decision is

correct as a matter of law " Stewart v. Commonweal th, Ky. App.

44 S, W 3d 376, 380 (2000).
In this case there was conflicting testinony regarding
whet her Smith was given his Mranda warnings prior to making the

incrimnating statements. The Circuit Court accepted Oficer



Snoot’s testinmony over Smth's. It was the function of the
Circuit Court to resolve the conflicting testinony, and O ficer
Snoot’ s unequi vocal testinony that he gave Smth Mranda
warnings prior to Smth' s incrimnating statenents is
substanti al evi dence supporting the Grcuit Court’s finding. As
the Grcuit Court's finding is supported by substanti al
evi dence, that finding is conclusive. RCr 9.78.

For the foregoing reasons the judgnent of the Fayette

Circuit Court is affirned.
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