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BEFORE: DYCHE, HUDDLESTQON, AND KNOPF, JUDGES.
DYCHE, JUDGE. Randall and Maria Harvey were married in 1991;
their marriage was dissolved in 1996. The separation agreenent,
incorporated into the decree of dissolution, conferred joint
custody of the parties’ twin sons, with Maria to be the primary
cust odi an.

In April 2001 Maria noved the Hardin Circuit Court for
an increase in child support. Randall countered with a notion

for change of custody, alleging, anong other things, that Maria



abused the twins and resorted to i nappropriate corporal
puni shnent .

The donestic rel ati ons conm ssioner held a hearing and
entered a report recommendi ng that the parties remain joint
custodians, with Maria having primary care of the twins. The
trial court considered Randall’s exceptions and objections
bef ore adopting the conm ssioner’s report. Randall appeals.

He first argues that the trial court erred in not
granting primary custody to Randall. [In support of this he
reiterates all the evidence before the donestic relations
conmmi ssioner and trial court, urging that it warranted a
different result. W cannot agree. The record indicates, and
appellant fails to convince us otherw se, that the donestic
rel ati ons comm ssioner and the trial court gave due regard to
t he evidence and weighed it in accordance with the statutory
consi derations. See Kentucky Revised Statute (KRS) 403.340; and

Scheer v. Ziegler, Ky. App., 21 S.W3d 807 (2000).

Nor do we find error in the award to Maria of $500.00
toward attorney fees. Wile we feel there is an issue
concerni ng nam ng appellee’s counsel as a party to this appea
(and note appellant’s belated attenpt to do so, contrary to his
argunments now), the matter can easily be affirnmed for the sinple
reason that appellant has denonstrated no abuse of discretion by

the trial court. KRS 403. 220.



The order of the Hardin Gircuit Court is affirned.

HUDDLESTQON, JUDGE, CONCURS.

KNOPF, JUDGE, CONCURS | N RESULT.

KNOPF, JUDGE, CONCURRI NG IN RESULT: | reluctantly
concur in the result reached by the majority, but | wite
separately to state ny reservations about the trial court’s
decision. Al custody determ nations, whether made during the
initial proceedings or on a notion for nodification, present
difficult issues for a trial court. Unfortunately, as is the
case here, the parents’ acrinony nmay spill over into their
dealings involving the children. A trial court is in the best
position to observe the conduct of the parties in deciding the
best custody arrangenent. As an appellate court, we owe
substantial deference to the trial court’s concl usions.

| agree with the majority that the evidence of record
di d not conpel a change of custody. Nonet hel ess, in this case,
Randal | presented evidence which would justify significant and
serious concerns about Maria s conduct toward him and the
children. Wile some of this evidence was contested, and
Randal |l is not entirely blaneless hinself, I amtroubled by the
conmi ssioner’s apparent dism ssal of these concerns.
Furthernore, | would also find that the trial court’s award of

attorney fees was not justified. But because Randall failed to



nane Maria s attorney as a party to this appeal, | nust concur
with the result reached by the majority.

In Scheer v. Zeigler,! this Court correctly cane to the

conclusion that an award of joint custody, even one nade
pursuant to an agreenent by the parties, is subject to the
custody nodification standards set forth in KRS 403. 340, and
that there is no threshold requirenent for nodifying joint
custody ot her than such requirenents as nay be inposed by the
statutes.? Under KRS 403.340, a notion to nodify a custody
decree may not be granted within two years fromentry of the
order unless the court finds that the child s present
envi ronnment may endanger seriously his physical, nental, noral,
or enotional health, or the custodi an appoi nted under the prior
decree has placed the child with a de facto custodi an. Even
after that two-year period, KRS 403.340(3) and (4) provide in
pertinent part that:

the court shall not nodify a prior custody

decree unless after hearing it finds, upon

the basis of facts that have arisen since

the prior decree or that were unknown to the

court at the time of entry of the prior

decree, that a change has occurred in the

circunstances of the child or his custodian,

and that the nodification is necessary to

serve the best interests of the child. Wen

determining if a change has occurred and

whet her a nodification of custody is in the

best interests of the child, the court shal
consi der the follow ng:

1 Ky. App., 21 S.W3d 807 (2000).
2 |d. at 814.



(a) Whether the custodian agrees to the
nodi fi cati on;

(b) Whether the child has been
integrated into the family of the petitioner
wi th consent of the custodian;

(c) The factors set forth in KRS
403.270(2) to determine the best interests
of the child;

(d) Whether the child' s present
envi ronment endangers seriously his
physi cal, nmental, noral, or enotiona
heal t h;

(e) Whether the harmlikely to be
caused by a change of environnent is
out wei ghed by its advantages to him and

(f) Whether the custodian has pl aced
the child with a de facto custodi an
(4) I'n determ ning whether a child s present
envi ronnent may endanger seriously his
physical, mental, noral, or enotiona
heal th, the court shall consider al
relevant factors, including, but not limted
t o:

(a) The interaction and
interrelationship of the child with his
parent or parents, his de facto custodi an,
his siblings, and any other person who nay
significantly affect the child s best
i nterests;

(b) The nmental and physical health of
al | individual s invol ved;

(c) Repeated or substantial failure,

W t hout good cause as specified in KRS

403. 240, of either parent to observe
visitation, child support, or other

provi sions of the decree which affect the
child, except that nodification of custody
orders shall not be nade solely on the basis
of failure to conply with visitation or
child support provisions, or on the basis of
whi ch parent is nore likely to allow
visitation or pay child support;

(d) If donestic violence and abuse, as
defined in KRS 403.720, is found by the
court to exist, the extent to which the
donestic viol ence and abuse has affected the



child and the child' s relationship to both

parents.

KRS 403. 340 pl aces the burden of proof on the parent
seeking to nodify custody in order to encourage stability in the
custodi al relationship.® Because ongoing litigation over custody
i's counterproductive to this end, and because the best interests
of the child are nost often served by forcing quarreling parents
to accept the finality of the decree, the statutes were
structured to discourage post-judgnent litigation except where a
party seeking to change custody can first cross one of the
t hreshol ds set out in KRS 403.340.* Furthernore, on appellate
review, a decision regarding custody will not be set aside
unless it is based upon clearly erroneous factual findings, or
if it constitutes an abuse of discretion.

Accordi ngly, the questions presented for our review
concern whether the comm ssioner’s findings were clearly
erroneous and whether the trial court’s decision to deny
Randal | ’s notion to nodify custody was an abuse of discretion
based upon the standards set out in KRS 403.340. The majority
concl udes that the conmm ssioner’s factual findings were
supported by substantial evidence, and that those findings did

not conpel a different result. Although | agree that the

3 Quisenberry v. Quisenberry, Ky., 785 S.W2d 485, 488 (1990).
4 Squires v. Squires, Ky., 854 S.wW2d 765, 773 (1993).
5 CR 52.01; Bickel v. Bickel, Ky., 442 S.W2d 575, 577 (1969).
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ultimate result did not constitute an abuse of discretion,
find certain aspects of the comm ssioner’s findings to be
baf f11i ng.

Most notably, Wanda Mcintyre, a social worker for the
Cabinet for Famlies & Children, testified that the Cabinet
i nvestigated reports that Maria had used i nappropriate corpora
puni shmrent on the twins. In April of 1999, the twi ns’ school
reported finding scratches and bruises on the children. A
Cabi net investigator concluded that the reports of abuse were
substantiated. |Indeed, the investigator found bruises on the
children; the twins stated that Maria puni shed them by pinching
t hem severely (hard enough to draw bl ood) and by hitting them
with a plastic spoon. Maria admtted to this conduct, and the
investigator’s report was introduced into evidence. Mlintyre
testified that she and Maria worked on a case plan, and that
Maria agreed to use non-aggressive forms of discipline for the
chi | dren.

But because neither Mcintyre nor Randall actually saw
t he brui ses, the conm ssioner dismssed the allegations that

Maria had used excessive corporal punishnent as “not

substanti ated by any credi ble evidence.” The comm ssioner was
not bound to accept Randall’s allegations that Maria had

i nappropriately disciplined the children after April of 1999.

However, given the uncontested evidence of record, the
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conmmi ssioner’s categorical finding that Maria has not abused the
children is troubling.

By thensel ves however, Maria’'s past m stakes with the
children do not conpel a change in custody. Indeed, Maria, to
her credit, has gained better control of her tenper and inproved
her parenting skills. The Cabinet received no further
al | egations of abuse after April of 1999, and MIntyre testified
that the children are currently in no danger living with their
nmot her. Furthernore, there was substantial evidence that Maria
is currently providing a supportive and nurturing hone for the
twins. Although Randall could better provide for the children
in his household (particularly with regard to their educationa
needs), the record did not conpel a finding that the children’s
present environnment may endanger seriously their physical,
mental, noral, or enotional health.

Randal | has al so pointed to a significant pattern of
uncooperati ve behavior by Maria with regard to the children.
Randal | conplains that Maria has failed to follow the pick-up
and drop-off times set out in the parties’ agreenent. He also
states that Maria has failed to keep himinformed about the
children’s school events and neetings. In August of 2001,
Randal | found it necessary to obtain a court order preventing
Maria frominterfering with the children’ s appointnents with

t heir psychol ogist. On several occasions, Maria has renoved the



children from Kentucky wi thout giving Randall tinmely and witten
notice. Such conduct was in violation of the trial court’s
prior witten orders. And of greatest concern are Maria's
threats to renove the children to the Philippines, which is her
native country. These coments were reported both by Randal

and by the Cabi net investigator.

Nevert hel ess, a court may not nodify custody based
only upon a repeated failure to observe visitation or other
custody provisions.® The court entered orders specifying how
and when the exchange of custody for visitation should happen.
The court also directed Maria not to interfere with the
children’ s appointnents with their psychol ogist. Hopefully,
these orders will resolve the problens which have occurred in
the past. Likewise, while Maria's actions in taking the
children out of state without giving tinely and witten notice
are grounds for serious concern, the trial court’s order clearly
and specifically addresses this issue. Wth respect to
Randal | s conpl ai nt about Maria not keeping himadvi sed about
the children’s school events and neetings, the conm ssioner
responded that “Randall was awarded joint custody of the
children and there is nothing to prevent himfromcontacting the
school and receiving information about his children.” Under the

circunstances, | agree with the majority that the trial court’s

6 KRS 403.340(4) (c).



handl i ng of these disputes did not constitute an abuse of
di scretion.

At the sane tinme, | nust enphasize that a non-
custodi al or non-residential parent should not have to
continually return to court to enforce a custody order against

an uncooperative fornmer spouse. Scheer v. Zeigler expressly

recogni zes that courts retain the authority to nodify joint
custody in situations where the parties are unable to cooperate.’
Al t hough the situation between Maria and Randal|l may not have
reached that point yet, the court should make it clear that
custody can be changed if the parties are unable to work
together in the best interests of their children. Furthernore,
Maria' s threats to renove the children fromthe country should
not be tol erated.

| also believe that the trial court abused its
di scretion by requiring Randall to contribute a total of
$1,500.00 toward Maria’s attorney fees. KRS 403.220 authorizes
atrial court to order one party to a divorce action to pay a

"reasonabl e anmount" for the attorney fees of the other party,

721 S.W3d at 814. See also Chalupa v. Chalupa, Ky. App. 830 S.W2d 391, 383
(1992), which stated: “In finding a preference for joint custody is in the
best interest of the child, even in a bitter divorce, the court is
encouragi ng the parents to cooperate with each other and to stay on their

best behavior. Joint custody can be nodified if a party is acting in bad
faith or is uncooperative. The trial court at any tine can review joint
custody and if a party is being unreasonable, nodify the custody to sole
custody in favor of the reasonable parent. Surely, with the stakes so high
there woul d be nore cooperation which leads to the child's best interest, the
parents' best interest, fewer court appearances and judicial econony”.
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but only if there exists a disparity in the relative financi al
resources of the parties in favor of the payor. But even if a
disparity exists, the trial court is not required to award
attorney fees.® The purpose of KRS 403.220 is to prevent one
party to a divorce action fromcontrolling the outcone solely
because he or she is in a position of financial superiority,
whet her because he has control of the marital assets or because
he has the nore lucrative position of enploynent. In that
situation, the trial court is authorized to order the
financially superior party to bear the cost of the litigation,
i ncluding the other party's reasonable attorney fees.?®

However, KRS 403.220 was not intended nerely as a
device to shift attorney fees to the party who has failed to
prevail on a notion to nodify custody. Although the evidence
did not conpel a finding that a change in custody was warrant ed,
Randal | presented substantial evidence showing Maria' s | ack of
cooperation with regard to visitation, as well as other conduct
whi ch needed to be brought to the court’s attention. 1In fact,
the trial court found it necessary to enter specific orders
i nvolving visitation and conditions under which the children

could be renpoved fromthe state. Under the circunstances, the

8 Neidlinger v. Neidlinger, Ky., 52 S.W3d 513, 519 (2001) (citing W/l hoit v.
Wlhoit, Ky., 521 S.W2d 512, 514 (1975); Russell v. Russell, Ky.App., 605
S.W2d 33, 37 (1980); and Beaver v. Beaver, Ky.App., 551 S.wW2d 23, 25
(1977)).

® Neidlinger, at 521
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award of attorney fees seenms sinply to penalize Randall for
bringi ng the notion.

Neverthel ess, | nust conclude that this issue is not
properly presented for our review. The trial court directed
that Randall pay those fees directly to Maria' s attorney. In
such cases, the attorney is the real party in interest and is a
necessary and indi spensable party to any appeal fromthat
order.'® Since Randall failed to nane Maria s attorney as a

party to this appeal, he is not entitled to challenge the award

now.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE

Dawn Lonneman Bl air Carol B. Meinhart

Lonneman & Associ ates, PLLC Mussel white & Meinhart, PSC
El i zabet ht own, Kent ucky Radcliff, Kentucky

0 1d. at 519.
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