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COMBS, JUDCGE: The City of Louisville (the Gty) appeals froman
opi nion and order of the Jefferson Crcuit Court entered May 7,
2001. At issue was the constitutionality of an ordinance
creating a civilian review board to investigate police

m sconduct. Finding the ordinance to be unconstitutional, the

1seni or Status Judge John D. MIller sitting as Special Judge by
assi gnment of the Chief Justice pursuant to Section 110(5)(b) of the Kentucky
Constitution.



circuit court permanently enjoined the Gty fromacting pursuant
toits terms. W conclude fromour review of the record that the
| ower court erroneously considered the constitutional issue in

t he absence of an actual controversy, a prerequisite for
justiciability in general and for filing a declaratory action in
particular. Therefore, we vacate.

The facts underlying this appeal are not conpl ex and
can be summarized briefly. On June 13, 2001, the Louisville
Board of Al dernen passed Ordi nance 48, Series 2000, establishing
the Louisville Cvilian Review Authority (the Authority), an
el even- nenber board, whose purpose was to review all egati ons of
pol i ce m sconduct, including: use of excessive force,

i nappropri ate | anguage, harassment, discrimnmnation, theft, and
failure to provide adequate or tinely police protection. 1In
passi ng the ordi nance, the Board of Al dermen recogni zed that the
Internal Affairs Unit of the police departnent Ashoul d continue
to play the leading rolef in investigating police m sconduct.
However, the ordi nance enpowered the Authority to hire its own
adm nistrative and investigative staff in order to act as an

Ai ndependent governnental body@ with oversight authority.

On June 14, 2000, the very next day after passage of
t he ordi nance, the appellees, the Louisville Fraternal O der of

Police (FOP) Lodge Six and David Janes, in his capacity as a



representative of the FOP | odge, filed a declaratory judgnent
action pursuant to KRS? 418.040, which provides:

In any action in a court of record of this
commonweal t h havi ng general jurisdiction
wherein it is made to appear that an actua
controversy exists, the plaintiff may ask for
a declaration of rights, either alone or with
other relief; and the court may nmake a

bi ndi ng decl aration of rights, whether or not
consequential relief is or could be asked.
(Enphasi s added.)

They sought a declaration that the ordi nance was unconstitu-
tional. Additionally, they asked for tenporary and pernanent
injunctive relief, conpensatory and punitive damges, costs, and
attorney:s fees. The City noved to dismiss the conplaint for

| ack of standing and for failure to state a clai mupon which
relief could be granted. In two anended conplaints, the
appel | ees addressed the standing i ssue by nam ng Janes as a
plaintiff in his individual rather than representative capacity
and by noving for class certification. The Cityss notion to

di sm ss was deni ed.

I n Decenber 2000, the appellees filed a nmenorandumin
support of their request for a permanent injunction and argued
t hat Section 13 of the ordi nance was unconstitutional. Section
13 provides as foll ows:

Subpoena Power. The chairperson of the

review authority may conpel the presence of

fact witnesses and officers by witten
request to the appointing authority [the

2Kentucky Revi sed St at ut es.



Director of Public Safety] to issue a
subpoena pursuant to KRS 15.520 within three
(3) days of the receipt of the request.
Notice of refusal of the appointing authority
to conply with this request shall be
forwarded, in witing, to the Myor,

Chai rperson of the review authority, Chief,
and president of the Board of Al dernman.
After receipt of the notice of refusal to

i ssue a subpoena fromthe appointing
authority the chairman may then initiate

i ssuance of the sane as provided by | aw

The appel | ees contended that a reasonable interpretation of this
section of the ordi nance woul d confer subpoena power on the

Aut hority. Relying on Stansbury v. Maupin, Ky., 599 S.wW2d 170

(1980), they argued that the ordi nance was a infringenent upon
the doctrine of separation of powers. They also argued that the
ordi nance had the potential of violating their rights agai nst
unr easonabl e searches and sei zures.

In response, the City renewed its notion to dismss the
| awsuit based on its previous argunents that the appellees |acked
standing and that they failed to satisfy the requirenents of CR
23.01 and 23.02 to proceed as a class. The City also argued that
there was no justiciable controversy with respect to Section 13
of the ordinance. As to the nmerits of the alleged violation of
separation of powers, the Cty contended that the ordinance did
not confer subpoena power on the Authority. Rather, it argued

that the ordinance nmerely allowed the Authority to request? the

3Kentucky Rul es of Civil Procedure.

‘W note an obvi ous inconsistency in this argunent in |ight of the fact
that Section 13 is specifically entitled ASubpoena Power,{ conveying on its
face the inplication of a mandate rather than a request.
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i ssuance of subpoenas fromthe Director of Public Safety, to whom
such power had already been conferred by KRS 15.520, comonly
referred to as the Policemanss Bill of Rights.

In denying the City=s renewed notion to dismss, the
circuit court declared the ordi nance unconstitutional as follows:

It is true that the Director of
Public Safety has the statutory power to
i ssue subpoenas and that the ordi nance was
crafted in an attenpt to utilize the
Director=s subpoena ability for the Cvilian
Revi ew Aut hority=s investigative benefit.
These facts, however, do not alleviate the
constitutional problens of Section Thirteen
of Ordinance 48, Series 2000. Stansbury v.
Maupi n, Ky., 599 S.wW2d 170 (1980), clearly
hol ds that the Louisville Board of Al derman
[sic] does not have the authority to conpe
wi tness testinony through the use of subpoena
power, or to confer simlar authority to a
conmmittee. The City of Louisville attenpts
to draw a distinction between the case at bar
and the Stansbury case by arguing that the
Board of Aldernie]ln in Stansbury sought to
i ssue a subpoena to conpel w tness testinony
in the nane of the City of Louisville, while
in this case the subpoena w tness testinony
woul d be issued by the director of Public
Safety pursuant to statutory authority. This
Court does not find that argunent to be
per suasi ve.

The constitutionality of an
or di nance cannot be nai ntained sinply b[y]
doing indirectly what it is inpermssible to
do directly. Even if it is the Director of
Public Safety that issues a subpoena
conpel ling police officer testinony during an
investigation by the Gvilian Review
Authority, it is obvious that the Authority
woul d be the entity controlling the subpoena
requests. By virtue of the ordinance
conferring the power upon the Authority to
instruct the Director of Public Safety when
and to whom a subpoena shoul d be served, the
Board of Aldernfe]ln has unlawfully conferred
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subpoena power, a power which it does not
have, to another entity.

The court concluded that this unconstitutional provision could
not be severed fromthe remai ning provisions of the ordinance.
Thus, it permanently enjoined the City fromacting pursuant to
the tainted ordinance. The order was nade final and appeal abl e
by the incorporation of CR 54.02 recitals. Renmaining on the
court:=s docket for future adjudication were the issues of the
appel | ant:s damages, both conpensatory and punitive; costs; and
attorney:s fees.

Prelimnarily, we note that the trial court did not
address the issue raised by the Gty questioning the existence of
a justiciable controversy. The issue of Awhether a party has
satisfied the actual controversy requirenment in order to maintain
a declaratory judgnent actionf is separate and di stingui shabl e

fromthe question of standing. General Drivers, Warehousenman &

Hel pers Local Union No. 89, v. Chandler, Ky.App., 968 S.W2d 680,

684 (1998); see al so, Associated Industries of Kentucky v.

Conmmonweal th, Ky., 912 S .W2d 947 (1995). It is a well

established principle that a court nust refrain from exercising
its jurisdiction if no justiciable controversy be found. No

court is authorized to issue advisory opinions. Spanish Cove

Sanitation Inc. v. Louisville-Jefferson County Metropolitan Sewer

District, Ky., 72 S.W3d 918, 921 (2002). The doctrine of
ripeness is a critical element of justiciability, and we concl ude

that that threshold doctrine has not been net at this premature
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state of litigation. See, Associated Industries, supra, at 951;

and Wells v. Blair, Ky.App., 736 S.W2d 346 (1987).

The appel | ees have not alleged that Janes or any ot her
police officer has been called to testify before the Authority,
t hat any subpoenas have been requested or issued, or that any
i nvestigation has been initiated by the Authority. Wile the
appel l ees anticipate that the ordinance nmay ultimately viol ate
their constitutional rights, there is no actual controversy
pl aci ng those rights in peril. The nere possibility of future
harmw || not suffice to support an award of a tenporary
injunction C nuch less to provide a basis for a permanent

i njunction. See, Chapnan v. Beaver Dam Coal Co., Ky., 327 S.W2d

397, 400 (1959). Thus, the appellees have failed to establish
either the existence of a justiciable controversy or entitlenent

to injunctive relief. See, Black Unity League of Kentucky v.

Mller, 394 U. S. 100, 89 S.Ct. 766, 11 L.Ed.2d 107 (1969).

In vacating the opinion of the Jefferson Crcuit Court,
we are basing our decision on this procedural point alone w thout
criticizing or even addressing the careful reasoning of the court
on the substantive issue of the constitutionality of the
ordi nance. That question nust await the inplenentation of the
procedures set forth in the ordi nance upon the occurrence of an
i nvestigation of police msconduct at a future tinme, which would
give rise to the requisite actual controversy.

As we hold that no actual controversy underlies this
action, we vacate the judgnment of the Jefferson Circuit Court.
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ALL CONCUR.
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