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BARBER, JUDGE: Appellant Terri Lynn Redw ne appeals the trial
court’s dism ssal of her clainms for malicious prosecution, |ibel
and sl ander stemm ng froman arrest w thout probable cause. W
reverse the trial court’s dism ssal of the action as premature.
Appel | ant Redwi ne was the fiancé of Wendell Quarl es.

M. Quarles was the owner/operator of a Liquor Store and a night
club. Redw ne was not an owner or enployee of either business.

The record shows that Redw ne had very limted contact with



ei ther business. The trial court entered summary judgnent in
favor of Appellee Gty of Hopkinsville on Redwi ne’s cl ains of
mal i ci ous prosecution, |ibel and slander. Redw ne appeals.

M. Quarles was arrested one eveni ng when Redw ne was
not with him Upon learning of his arrest, Redw ne approached
the arresting officer to determ ne what was going on. She
expressed concern that Quarles had the only keys to his
operating busi nesses, and that he had no way to get his keys to
his enpl oyees. The officer gave her Quarles’ keys to the
busi nesses and told her to go close them The officer also gave
her the keys to Quarles’ autonobile and told her to take it
home. Redwi ne did as she was instructed. While Redw ne was
col l ecting the business cash deposits on behal f of Quarles, and
cl osing the businesses, officers arrived to search the business
prem ses. Redw ne had already provided Quarles’ fam |y nenbers
with the key to the businesses. The famly nenbers were
enpl oyees of the businesses, and knew how to cl ose the
busi nesses for the evening. Wen the police officers arrived on
the scene, M. Quarles’ brother and enpl oyee, Corey Quarles, had
possessi on of the keys to the prem ses, and was cl osing the
busi nesses. Corey Quarles provided Redwi ne with the keys and
the night's deposits when he finished with the closure

pr ocedur es.



Prior to the search of the business preni ses, al
enpl oyees of the business were searched. Redw ne was al so
searched. Exam nation of Redw ne’'s person by the police
officers revealed no illegal substances. After a search of the
busi ness prem ses, marijuana residue and rolling papers were
| ocated in a | ocked storage area. Redwi ne testified that this
storage area was only accessed by Quarles and was used by himto
store his belongings. Contrary to the City's clains, there is
no evidence that Redw ne had dom ni on and control over Quarles’
| ocked drawer in the storage area.

Redwi ne was arrested by the investigating officers
after the search. Redw ne asserts that she was arrested because
she had the key to the premises at that tinme and was the only
i ndi vi dual present. The business enpl oyees and Quarles’ famly
menbers had left the scene by the tinme the search was conpl et ed.
The Gty argues that Redwi ne was arrested because the officers
had probabl e cause to believe that she was the owner of the
illegal substances found on the prem ses. Redw ne was charged
wi th possession of marijuana and possession of drug
par aphernalia in violation of KRS 218A.500(2) and KRS 218A. 1422.

The | ocal newspaper published news of Redw ne’'s arrest
on drug charges. As a result, Redwi ne was fired from her
position at First City Bank. Shortly after the arrest, the

charges agai nst Redwi ne were di sm ssed. Redw ne brought charges



agai nst the Gty of Hopkinsville for malicious prosecution and
false inprisonnent. The Cty noved for summary judgnent, and
the trial court granted summary judgnent in its favor. Redw ne
appeal s the grant of sunmary judgnment to the City of
Hopki nsvi | | e.

Redw ne asserts that at the tine of the arrest the
pol i ce knew or should have known that she did not have access to
or possession of the business prem ses. She states that the
police provided her with the only key to the prem ses when they
arrested Quarles, shortly before Redwi ne arrived on the business
prem ses. For this reason, the police knew she did not have
i ndependent access to or control over the business. The record
shows that the search warrant detail ed Quarles’ individua
wr ongdoi ng as the basis for issuing the warrant for the
prem ses. Redw ne argues that her arrest was inproper and
unl awful as she had no control over the prem ses prior to the
search, and thus no reason to be charged with the possession of
i1l egal substances found on the prem ses.

The City argues that the officers had probable cause to
arrest Redw ne because she exercised dom nion and control over
the prem ses by accepting the keys and by taking the cash
recei pts fromthe businesses to deposit. The City asserts that
Redwi ne’ s actions showed her to have significant “dom nion and

control” over the business and the business prenises. The
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record shows that Redwi ne had no affiliation with the business
and had no dom nion or control over it other than using the keys
provided to her by the officers to shut down the businesses for
t he eveni ng.

The search warrant under which the arrest was nade
lists only Quarles and his property as the targets of the
search. The warrant was based on the finding that Quarl es was
found in possession of drugs and noney, and was not based on a
crime comon to a group of persons. The investigating officers
had no reason to believe that Redw ne was involved in Quarles’
of fense, or that she was responsible for illegal substances
found in Quarles’ |ocked drawer in Quarles’ business.

Probabl e cause is to be determned in “the |light of
particul ar circunstances and the particul ar offense involved.”

Wlson v. Commonwealth, Ky., 403 S.w2d 705, 707-708 (1996). An

of ficer nmust have a good faith belief in the existence of

probabl e cause. Dugger v. Of 2d, Inc., Ky. App., 612 S.W2d

756 (1980). Probable cause does not exist unless the officer
has a reasonable belief that the person arrested commrtted the

of fense charged. Crawford v. Commonweal th, Ky., 824 S.W2d 847,

849 (1992). A finding of probable cause nust be based on the

totality of the evidence. Beener v. Comonweal th, Ky., 665

S.W2d 912, 913-914 (1984). An arrest in the absence of

probabl e cause may be found to be malicious prosecution. See:
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Smith v. Stokes, Ky. App., 54 S.W3d 565, 567 (2001). W

reverse the trial court’s finding that probable cause existed
for Redw ne’s arrest.

Redw ne al so asserted sl ander and |ibel against the
Cty. Proceedings in a court of |aw are absolutely privileged,
such that |ibel and sl ander charges cannot be nmade based on such

proceedi ngs. Seebree v. Thonpson, Ky., 103 S.W 374, 376

(1907). Redwi ne asserts that the Hopkinsville Police Departnent
i nproperly nmade defamatory statenents to the newspaper regarding
her arrest. She bases this assertion on a conversation with the
reporter who wote the article on the drug charges. The
reporter notified her that all information came fromthe Police
Departnent. The record shows that the paper based its
information on police scanner information and arrest warrants.

At this early stage in the proceedi ngs, Redw ne has shown no

i mproper conmuni cati ons between the City and the newspaper
supporting a charge of |ibel or slander against the Cty. In

t he absence of discovery on this matter, however, entry of
summary judgnment was prenmature.

For the foregoing reasons we reverse the entry of
summary judgnent and remand the action for further proceedi ngs
consi stent with this opinion.

EVMBERTON, CHI EF JUDGE, CONCURS.

DYCHE, JUDGE, DI SSENTS.
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