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BARBER, JUDGE: The Appellant, Susan Weick (“Susan”), seeks
review of the Meade Circuit Court’s Findings of Fact,
Concl usi ons of Law, and Judgnent, as it pertains to child
support and the award and division of property. Finding no
error, we affirm

Susan and the Appellee, John Wick (*“John”), were

married in 1988. On March 13, 2000, the trial court entered a



decree of dissolution of marriage. W refer to the record as
necessary to resolve the issues before us.

First, Susan contends that the trial court erred in not
ordering child support, nore specifically that the trial court
failed to make a witten finding that application of the child
support guidelines would be inappropriate or unjust, as required
by KRS 403.211! and Barker v. HIl2

In Barker v. Hill, this Court vacated and rermanded an
order that the father’s child support obligation be “zero,”
where the child received nonthly Suppl enental Security |ncone
(“SSI”) benefits in excess of the father's child support

obligation. The comm ssioner had failed to make any finding on

! The statute provides:
2) At the tinme of initial establishment of a child
support order, whether tenporary or permanent, or in
any proceeding to nodify a support order, the child
support guidelines in KRS 403. 212 shall serve as a
rebuttabl e presunption for the establishnment or
nodi fication of the anmount of child support. Courts
may devi ate fromthe guidelines where their
application would be unjust or inappropriate. Any
devi ation shall be acconpanied by a witten finding or
specific finding on the record by the court,
speci fying the reason for the deviation.

(3) Awitten finding or specific finding on the
record that the application of the guidelines would be
unj ust or inappropriate in a particular case shall be
sufficient to rebut the presunption and allow for an
appropriate adjustnment of the guideline award if based
upon one (1) or nore of the following criteria:

(d) The independent financial resources, if any, of

the child or children;
2 Ky. App., 949 S.W2d 896 (1997).
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the record that application of the child support guidelines
woul d be “unjust or inappropriate” as required by KRS
403.211(3). Nor did the comm ssioner “investigate or provide
facts” that the guidelines, if applied, would be “unjust or
appropriate.” Absent such a finding, supported by substanti al
evi dence, the guidelines are presuned to be correct. The case
was remanded to determ ne whet her deviation fromthe guidelines
was warranted, noting that an appropriate consideration was
whet her the SSI benefits were an independent financial resource
of the child.

John asserts that Susan’s argunent is wthout nerit,
and that “it is not clear how a nore detailed finding could have
been made.” John explains that the anmount of the nonthly
adopti on subsi dy exceeds his obligation under the guidelines,
and that it is an independent resource of the child warranting
devi ation fromthe guidelines.

Kentucky trial courts have been given broad

di scretion in considering a parent's assets and

setting correspondingly appropriate child support.

A reviewi ng court should defer to the | ower

court's discretion in child support matters

whenever possible. As long as the trial court's

di scretion conports with the guidelines, or any

deviation is adequately justified in witing, this

Court will not disturb the trial court's ruling in

this regard. However, a trial court's discretion

is not unlimted. The test for abuse of

di scretion is whether the trial judge's decision
was arbitrary, unreasonable, unfair, or



unsupported by sound | egal principles [footnotes
omtted.]?3

In the case sub judice, the Conm ssioner’s report,
filed Septenber 27, 2001, reflects that:

The parties are the parents of an adopted child
who is classified as a special needs child who
had been receiving SSI benefits. The parties
have agreed that the Respondent have sol e custody
of the child. The Conmm ssioner had previously
found that child support was not payabl e by
reason of these benefits. The Court initially
overrul ed the Conmi ssioner’s recomendati on, but
| ater, considering Barker v. Hill, Ky. App., 949
S.W2d 896 (1997), found that the application of
t he gui delines would be unjust or inappropriate.
The Court directed the Conm ssioner to nake a
deternmi nati on concerning the special needs
Adoption Assi stance paid to the adoptive parent
in light of Baker v. Hill, supra, with the
understandi ng that the SSI had been term nated.
KRS 403. 211 et seq addresses special needs of a
child. The Conmmi ssioner requests the parties to
supply himwith the criteria for such assi stance.

The Conmmi ssioner finds and reports to the Court
that the Respondent [Susan] is the payee of the
assi stance and, that such assistance should be
consi dered as an independent resource of the
child. The Comm ssioner notes that, considering
the relative incone of the parties, the child
support paynment would not match or exceed the
assi stance paid. The Conmm ssioner recomends,
therefore, that neither parent be obligated for
child support.

In its Decenber 12, 2001, Findings of Fact, Concl usions
of Law and Judgnent, the trial court found that the parties’

adopt ed, special needs child receives approximately $355.00 per

3 Downing v. Downing, Ky. App., 45 S.W3d 449, 454 (2001).



nonth i n adoption assistance funds under Title IV-E, through
Susan as payee; that these funds are not includable as incone to
the parents for inconme tax purposes; and that that the adoption
assi stance is an independent financial resource of the child. In
addition, the trial court found that the child had a custodi al
account with an accunul ated bal ance of $4,601.31 at the tinme of
the hearing, and a nedical card covering his nedical expenses.

The trial court confirned the Comm ssioner’s
recomendati on that neither parent be obligated for child
support, explaining that the adoption subsidy is an independent
financial resource of the child for purposes of KRS
403.211(3)(d). The trial court has adequately justified its
deviation fromthe child support guidelines in witing. Thus, we
affirm

The second issue Susan raises concerns the award of the
val ue of a one-acre tract of land to John, as his non-narital
property. Susan asserts that the property was a gift to both
parties after their marriage nmaking the land marital property.
Susan al so asserts that the value of the property is excessive.

The division and distribution of marital property is a
guestion of fact. Factors to consider in determ ning whether
property acquired after marriage is non-marital include the

source of noney used to purchase the property and the status of



4 The donor’s intent is

the marriage at the time of transfer.”
the touchstone, where the property is clainmed as a persona
gift.®

Here, the evidence reflects that the property upon
which the marital residence was built was a gift to John from
his parents. A construction |oan was taken out prior to the
marriage in John’s name only, and construction began on the
house before the parties were married. Susan’s nanme was on the
deed only because the bank later required it for financing.
Evi dence was presented that the value of the uninproved | ot was
from $10, 000. 00 to $15,000.00. The trial court’s determ nation,
that the I ot has a value of $12,500.00 and shoul d be awarded to
John as his non-marital property, has a substantial evidentiary
foundation and is not clearly erroneous.?®

Susan al so asserts that the trial court erred in
awar di ng John a non-nmarital interest in a Chevy Nova. Susan
clains that the Nova is marital property, because it was
acquired by John after the marriage and marital funds were used
to refurbish it. The trial court found that the car is part
John’s non-marital property and part marital property, because

the car was a gift to John fromhis famly, and John had put

4 Calloway v. Calloway, Ky. App., 832 S.W2d 890 (1992).
°>1d. at 892.
® Poe v. Poe, Ky. App., 711 S.W2d 849, 851 (1986).



“extraordinary efforts” into restoring it. Again, the tria
court’s finding is supported by the substantial evidence of
record and is not clearly erroneous.

Susan al so asserts that the trial court erred in
failing to place a value on John’s “marital contributions nade
to farmequipnent. . . .*“ Susan clains that John invested
“marital time, effort and noney to inprove his father’s | and,
care for his investnments and acquire farmequi pnent in his
father’s nane . . . .” Susan conpares the situation to a
di ssipation of marital assets, and asks us to “overrul e the
trial court’s decision not to place a value on . . . [John’s]
contributions to his father’s farm . . .~

The trial court found that John's father had
establ i shed, through docunents, that certain itens of farm
equi pment were his own property.’ Mreover, the court noted that
services provided to one another between relatives (especially
parents and children) are generally presuned to be gratuitous,
and that Susan had not proved any partnership or other business
agreenent. W find no error.

The final issue Susan raises is whether the trial court
erred in ordering the sale of the marital honme and certain itens

of marital property. Here, the court held that the marital hone

" Other items of farm equi pment were deternmined to be marital
property and were ordered sold with other narital property.
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shoul d be sol d because the “parties val ue the residence at
bet ween the PVA estimate of $58,000.00 to a high of $91, 000. 00,
[and] the discrepancy is too great for the Court to specul ate at
which is nore accurate.” The court also noted the close
proximty of the residence, in which Susan wished to remain, to
John’s relatives. |Insofar as certain itens of persona
property, the trial court allowed the parties’ 30 days to agree
inwiting to a fair division of same; otherw se, the court
ordered such property to be sold. The trial court’s resolution
of the issue was a reasonable one, well within its discretion.
Accordingly, we affirmthe Decenber 12, 2001 Fi ndi ngs

of Fact, Conclusions of Law and Judgnent of the Meade Circuit

Court.
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