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BARBER, JUDGE: Appellant, G en Lee Bowersmth (“Bowersmth”),
appeals the trial court’s denial of his notion to suppress
evi dence seized in a search of his business preni ses.
Bowersmth entered a plea of guilty on the charges, with the
condition that he be permtted to appeal the denial of the
notion to suppress. W reverse the trial court’s denial of
Bowersmth’s notion to suppress.

Bowersnmith was a bookstore owner and operator. He was



the individual with sole possession and control of his business
prem ses. A person indicating that he was a custoner of
Bowersm th’'s business clained to have lost his wallet in the
store, and requested perm ssion to search for it. Bowersmth
granted the custoner perm ssion to search those areas of the
store frequented by custonmers. The individual did not find his
wal l et. Later that day, a police officer canme to the store and
asked Bowersmith for perm ssion to search the store for the | ost
wallet. Bowersmth asserts that he gave the officer his ora
consent to search for the wallet in the floor area, but not
behi nd the counter of the business. The counter and space
behind it were areas to which custoners were deni ed access.
Bowersm th had personal itens behind the counter. No goods for
sale or itens of interest to custoners were behind the counter.

The record reflects that there were no witnesses to
Bowersmth's limted oral consent to search other than the
officer and M. Bowersmth. The officer requested that
Bowersmth sign a consent formpermtting himto search for the
wal l et. Bowersmith did so. The consent to search form was
unrestricted, and did not detail the areas of the store to be
searched. Bowersmth did not add any restrictions or nake any
comments on the consent to search form

During the search, the officer began to go behind the

counter. Bowersmth told himthat he did not have consent to



search behind the counter. Wtnesses to the exchange confirned
that Bowersmth inforned the officer that he could not search
behi nd the counter, and that Bowersmith informed the officer

t hat no custoner had access to the area behind the counter. The
of ficer ignored Bowersmth' s statenent, and began to search in
vari ous closed and zi ppered bags and pouches behind the counter.
At trial witnesses testified that Bowersmth repeatedly inforned
the officer that he could not go behind the counter to search
and asked himto cease, but that the officer continued to
conduct his search behind the counter in the business.

The officer located illegal substances in a closed bag
behi nd the counter. He then arrested Bowersmith and |left the
store. The next day, the police obtained a search warrant for
the prem ses based on the substance found in the earlier search.
Al'l illegal substances found during the initial search and the
search pursuant to the search warrant were admtted into
evidence by the trial court over defense objection.

The trial court ruled that regardl ess of any verba
exclusion to the consent to search, the formgranting the police
perm ssion to search the prem ses had no exclusions on it, and
therefore, Bowersmth could not object to any search
Bowersm th argues that an owner may rescind perm ssion to search
his property, even after consent was initially given for the

search. See: Conmonwealth v. Fox, Ky., 48 S.W3d 24, 27 (2001).




In that case, the defendant gave an oral consent to a search of
the cab of his vehicle, but noved one bag to the back of the
truck to renove it fromthe anbit of the consensual search. The
Kent ucky Suprene Court held that Fox’s conduct was a cl ear and
perm ssible w thdrawal of any consent to search that bag |d., at
27.

In the present case Bowersmith' s oral request that the
of ficer not go behind his counter was a clear revocation of any
presunmed consent to search behind the desk. Bowersmth had a
reasonabl e expectation of privacy in that portion of the
prem ses barred to custoners, and exercised clear dom nion and

control over that area. Express consent to search is required

for such areas. Fol ey v. Commonweal th, Ky., 953 S.W2d 924,

934 (1997). A careful scrutiny of the circunstances shows that
Bowersmth's oral revocation of any presumed consent was

sufficient to rescind the consent form Cook v. Commonweal t h,

Ky., 826 S.W2d 329, 331 (1992). The scope of consent is one of
obj ective reasonabl eness, and requires a show ng that an
ordi nary person woul d have understood the scope of the consent

given. Florida v. Jineno, 500 U S. 248, 111 S. C. 1801, 114

L. Ed. 2d 297 (1991). Bowersmith acted in such a clear and
obvious way as to indicate that he was w thdrawi ng his consent
to the search.

The Commonweal t h has the burden of proving that the
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search was consensual. Col bert v. Commonweal th, Ky., 43 S.W3d

777 (2001). The Commonweal th that the consent to search form
signed by Bowersmth was sufficient to neet this burden. The
trial court held that the Commonweal th’s subm ssion of the
executed witten consent to search was sufficient to prove that
t he search was consensual. Bowersmith' s initial consent was

wi t hdrawn when the officer attenpted to enter restricted
personal areas in the business prem ses. For the foregoing
reasons, we reverse the trial court’s denial of the notion to
suppress evidence obtained in the area of the establishnent to

whi ch Bowersm th deni ed access.
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