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BEFORE: DYCHE, AND McANULTY, JUDGES; AND JOHN WOODS POTTER,

SPECI AL JUDGE. !

McANULTY, JUDGE. Stephen Lucas (hereinafter appellant) entered a
conditional plea of guilty pursuant to RCr 8.09 to two counts of

otaining a Controll ed Substance by Fraud and three counts of

! Seni or Status Judge John Wods Potter sitting as Special Judge by assignment
of the Chief Justice pursuant to Section 110(5)(b) of the Kentucky
Constitution.



Crimnal Attenpt to Qbtain a Controlled Substance for which he
was sentenced to two years inprisonnent, probated for a period
of three years. On appeal, appellant argues that the trial
court should have granted his notion to suppress evidence
pertaining to his KASPER (Kentucky Al Schedul e Prescription and
El ectroni c Reporting systen) report and any statenents nmade by
appellant. W affirm

Appel lant first conplains that the trial court should
have suppressed any evi dence gl eaned fromthe Lexington Police
detective' s use of the KASPER report because she did not follow
the procedure mandated by the statute, KRS 218A. 202. The KASPER
reporting systemis an electronic prescription-nonitoring system
for controll ed substances mai ntai ned by the Cabinet for Health
Services. The statute states that the data collected and a
report created therefromshall not be a public record. KRS
218A. 202(8). The statute establishes the only authorized
di scl osures in KRS 218A. 202(6), as follows:

The Cabi net for Health Services shall be
aut hori zed to provide data to:

(a) A designated representative of a
board responsible for the Iicensure,
regul ati on, or discipline of practitioners,
phar maci sts, or other person who is
authorized to prescribe, adm nister, or
di spense control |l ed substances and who is
involved in a bona fide specific
i nvestigation involving a designated person;



(b) A state, federal, or rmunicipa
of ficer whose duty is to enforce the | aws of
this state or the United States relating to
drugs and who is engaged in a bona fide
specific investigation involving a
desi gnat ed person;

(c) A state-operated Medicaid program
(d) A properly convened grand jury
pursuant to a subpoena properly issued for
t he records;
(e) A practitioner or pharmaci st who
requests information and certifies that the
requested information is for the purpose of
provi di ng nedi cal or pharnmaceutica
treatment to a bona fide current patient; or
(f) A person who receives data or any
report of the systemfromthe cabinet shal
not provide it to any other person or entity
except by order of a court of conpetent
jurisdiction.
Appel | ant asserts that the officer’s testinony before the grand
jury in this case dissem nated the contents of the KASPER report
i n an unaut hori zed manner under the statute. Appellant contends
that the grand jury should have been required to subpoena the
i nformati on under KRS 218A. 202(6)(d), rather than having the
officer testify. He argues that under subsection (f), it was in
fact illegal for the officer to provide the KASPER i nformation
to the grand jury.

We believe that this issue was correctly resolved in

this court’s opinion in Thacker v Commonweal th, Ky. App., 80

S.W3d 451 (2002). In that case, the defendant contended that



the investigating detective’ s conmunication with doctors and
pharmacies to verify the data on his KASPER report, and his
testinmony before the grand jury violated the confidentiality
provi sions of the statute. Id. at 453-454. This Court

concl uded no disclosure had occurred because the detective did
not show the report to anyone. This court further found that
his contact with the doctors and pharmaci sts to i nquire about
t he defendant’ s prescriptions did not informthem of anything.
Id. at 456. In addition, the testinony before the grand jury
was not considered a disclosure because the detective presented
to the grand jury the informati on he had obtained fromthe
doctors. 1d.

Fol | owi ng these guidelines, the detective in the case
at bar also did not violate the statute. The detective
testified at the suppression hearing that she considers the
KASPER report an investigative tool only, and would not charge a
person solely on the basis of the information contained therein.
She testified that instead she does further investigation to
substantiate the information contained in it concerning
over |l apping prescriptions -- those filled during the sanme 30 day
period for the same or simlar medications. She said she does
this by calling pharnmaci es and doctors to determ ne whether a
patient is actually on overl appi ng prescriptions, whether the

patient had a valid reason for having them and whether the
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patient withheld information fromthe doctor in obtaining the
prescription. She testified that prior to the inception of the
KASPER system narcotics officers’ nmethod of investigation was
calling doctors and pharmacies directly for this information.
She further stated that she did not disclose the KASPER report
to the grand jury, but she testified before the grand jury using
the results of her own investigation.

We agree that there was no illegal disclosure in this
case. Appellant has failed to show that the contents of the
KASPER report were disclosed. Instead, the testinony at the
suppressi on hearing showed that it was used to conduct an
investigation into appellant’s prescription record, and was not
di scl osed thereby. The officer’s testifying to her own
i nvestigation before the grand jury was proper. W find no
violation of the statutory requirenents.

Appel I ant al so argues that it was a violation of his
constitutional protections against unreasonabl e searches and
seizures for the detective to obtain a copy of his KASPER report
wi thout a warrant. This issue was al so addressed in Thacker,
and this Court found therein that the police’ s ability to obtain
the report with [ ess than probabl e cause is appropriate under an
exception to the warrant requirenent for adm nistrative
searches. Thacker, 80 S.W3d at 455. W agree with the

anal ysis in Thacker, and conclude that appellant has not shown
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that the detective' s use of the KASPER report constituted an
unr easonabl e search and sei zure.

Next, appellant argues that his statenents to police
shoul d have been suppressed because he was not inforned that he
was under investigation, and officers did not informhimof his

rights pursuant to Mranda v. Arizona, 384 U S 436, 86 S. C.

1602, 16 L. Ed. 2d 694 (1966). Two investigating officers from
t he Lexington Police narcotics division, with a state trooper,
went to appellant’s trailer to ask hi mquestions about his
prescriptions. They identified thenselves as police and told
appel l ant that he did not have to talk to them They did not
advise himof his Mranda rights. Appellant was clearly
concerned, and repeatedly asked if he was going to be arrested.
The officers told himthat he was not going to be arrested or go
to jail that day. They did not inform appellant that he was a
suspect in the investigation. At one point, one of the officers
told appellant that they were looking into the activities of the
doctors they were asking himabout.

The court found there were no grounds to suppress
appel lant’s statenments on the basis of a failure to give the
M randa war ni ngs because appellant was not in custody and the
war ni ngs were not required. Appellant argues that M randa
war ni ngs were required because he was being interrogated and the

i nvestigation had begun to focus on a particul ar suspect. W
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di sagree. The protections afforded by Mranda are necessary
only when the defendant is under formal arrest or there is a
restraint on the defendant’s freedom of the degree associ at ed

wth a formal arrest. California v. Beheler, 463 U S. 1121, 103

S. . 3517, 77 L. Ed. 2d 1275 (1983). There is no question in
this case that appellant was not in custody nor was his freedom
of novenent |limted. He was inforned that he did not have to
speak to the officers and coul d have remai ned inside his hone.
Moreover, M randa warnings are not required because the person
guestioned is the “focus of the investigation” or soneone whom

the police suspect. Farler v. Commonweal th, Ky. App., 880

S.W2d 882, 884-85 (1994). Thus, the trial court correctly
denied the notion to suppress on the basis of a failure to warn
appel l ant of his rights.

Appel I ant further argues that his statenents should
have been suppressed on the basis that they were not given
voluntarily. He states that he was m sinforned about the reason
for the visit because the officers told himthey were
i nvestigating the doctors, not him and that he would not be
arrested. He argues that the trial court should have determ ned
whet her his statenents were given voluntarily, within the
meani ng of the Due Process clause, due to m srepresentations by
the officers. Although this issue was raised belowthe tria

court did not address it in its order. However, in Jackson v.




Denno, 378 U.S. 368, 84 S. C&. 1774, 12 L. Ed. 2d 908 (1964),
the United States Suprene Court stated that absent a substanti al
factual dispute in the evidence, voluntariness of a confession
may be properly decided by a reviewing court. |1d. at 391-92, 84

S. . at 1789; MIls v. Commonweal th, Ky., 996 S.W2d 473

(1999). See also Lewis v. Commonweal th, Ky., 42 S.W3d 605

(2001).
The vol untari ness of a confession is assessed based on
the totality of circunmstances surroundi ng the nmaking of the

confession. MIlls v. Coomonweal th, Ky., 996 S.W2d 473, 481

(1999). Under the Due Process C ause of the Fourteenth
Amendnent, the question of the voluntariness of a confession
turns on the presence or absence of coercive police activity.

Col orado v. Connelly, 479 U. S. 157, 167, 107 S. C. 515, 522, 93

L. Ed. 2d 473 (1986); MIls v. Conmonweal th, 996 S.W2d 473

(1986) .

Despite the | ack of findings by the trial court on
this matter, we review the question because we find that there
was no substantial factual dispute. The Commonweal th did not
chal | enge appel lant’ s characterization of the police officers’
met hod of questioning himabout his prescription activity.
Therefore, we accept as true appellant’s contention that he was

never infornmed that he was a suspect and that he was further |ed



to believe that officers were inquiring into the activities of
hi s physi ci ans.

We do not find that this rises to the |evel of
coercion which woul d negate the voluntariness of his statenents
to the police. The nere enploynent of a ruse, or "strategic
deception,"” does not render a confession involuntary so |ong as
the ploy does not rise to the |evel of conpul sion or coercion.

Springer v. Conmmonweal th, Ky., 998 S.W2d 439 (1999), citing

IIlinois v. Perkins, 496 U S. 292, 297, 110 S. C. 2394, 2397,

110 L. Ed. 2d 243 (1990). The Kentucky Suprenme Court in
Springer noted that a m srepresentation by interrogators of the
strength of their case against the suspect did not render an
otherw se voluntary confession inadm ssible. [|d. at 447.
Simlarly, we do not believe that the m srepresentations or |ack
of candor asserted in this case are such as would render the
statenents involuntary. Appellant was aware at all tines of
potential hazard in speaking to the police as denonstrated by
his repeatedly asking themif he was going to be arrested. The
of ficers did not prom se appellant that he woul d never be
arrested or that he was assured of not going to jail, but told
himthat was not their purpose in being there that day. W do
not believe that the failure to tell appellant he was being

i nvestigated rendered appellant’s statenments involuntary.



Therefore, we affirmthe denial of the notion to suppress
appel l ant’ s statenents.

For the foregoing reasons, we affirmthe order of the
Fayette Circuit Court which denied the notion to suppress

evi dence. Accordingly, appellant’s conviction is affirned.

ALL CONCUR.
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