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BUCKI NGHAM JUDGE: Kel vin Lanmont Col lier appeals from an order of
the Jefferson CGircuit Court denying his RCr' 11.42 notion to
vacate his conviction and sentence. W affirm

After atrial by jury, Collier was convicted of first-
degree robbery and second-degree persistent felony offender (PFO
I1). H s ten-year sentence on the robbery charge was enhanced to
twenty years for PFOIIl. In a 4-3 vote, the Kentucky Suprene
Court affirmed Collier’s conviction and sentence on direct

appeal. Collier later filed an RCr 11.42 notion to vacate his

! Kentucky Rul es of Criminal Procedure.



sentence. The trial court denied Collier’s notion w thout an
evidentiary hearing, and this appeal foll owed.

KRS? 532. 080 requires, anong other things, that the
of fender be found to have been over eighteen years of age at the
time the prior felony offense was conmtted before the of fender
may be found guilty of PFOI1l. KRS 532.080(2)(b). During the
trial of the PFO phase of the case, the Commonweal th proved,
through the testinony of a deputy circuit court clerk, that
Collier’'s date of birth was Cctober 22, 1971, and that he woul d
have been ei ghteen years of age on October 22, 1989. The
Commonweal th al so produced evi dence that Collier was convicted of
the prior offense on July 12, 1991. However, there was no direct
proof that Collier was over eighteen years of age when he
commtted the of fense upon which the PFO Il charge was based.

On his direct appeal to the Kentucky Suprenme Court,
Col lier argued that his PFO Il conviction should be reversed on
the ground that the trial court should have granted him a
directed verdict due to insufficient proof that he was ei ghteen
years old at the tine he commtted the prior offense. In a 4-3
vote rejecting Collier’s argunent, the suprenme court held At hat
the trial court properly allowed the jury to consider the
reasonabl e inference that Collier’'s guilty plea in the prior case
cane close in time to the date the crinme was commtted.

See Collier v. Commonweal th, 1998-SC-0891-MR (rendered April 20,

2000, not to be published). Cting Martin v. Commonweal th, Ky.,

13 S.W2d 232 (2000), the court held that Aa concl usion
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consistent wth the | anguage of KRS 532. 080 need only be a
reasonabl e inference and the Conmmonwealth is not required to
i ntroduce evidence which excludes all other possible inferencesi.

Col li er, supra.

In his RCr 11.42 notion and in this appeal, Collier
argues that he received the ineffective assistance of counsel at
trial due to the failure of his trial counsel to argue to the
jury that the Commonwealth had failed to prove that he was over
t he age of eighteen when he conmtted the prior offense. At the
concl usi on of the Commonweal th’s evidence at the PFO stage of the
trial, Collier’s counsel noved the court for a directed verdict
on the ground of insufficiency of the evidence. The notion was
denied. In his closing argunent to the jury, counsel did not
specifically argue that the Commonwealth had failed to prove that
Collier was over the age of eighteen years at the tinme he
commtted the prior offense. 1In rejecting Collier’'s RCr 11.42
argunent, the trial court held that A[a]s the Suprene Court has
found that the Defendant’s counsel made the appropriate notions
herein and the trial court did not err in its ruling upon them
this Court cannot find that the elenents of the test were net.(

In order to establish ineffective assistance of
counsel, a person nust satisfy a two-part test show ng both that
counsel s performance was deficient and that the deficiency
caused actual prejudice resulting in a proceeding that was

fundanmental ly unfair. Strickland v. Washi ngton, 466 U. S. 668,

104 S.Ct. 2052, 80 L.Ed.2d 674 (1984); Foley v. Commonweal th,

Ky., 17 S.W3d 878, 884 (2000). The burden is on the defendant



to overcone a strong presunption that counsel’s assistance was
constitutionally deficient or that under the circunstances
counsel s actions mght be considered Atrial strategy.(
Strickland, 466 U. S. at 689 104 S.Ct. at 2065; Moore V.
Commonweal th, Ky., 983 S.wW2d 479, 482 (1998). A court nust be

highly deferential in review ng defense counsel’s performance and
shoul d avoi d second- guessi ng counsel’s actions based on

hi ndsi ght. Harper v. Commonweal th, Ky., 978 S.W2d 311, 315

(1998). In assessing counsel’s performance, the standard is

whet her the all eged acts or om ssions were outside the wi de range
of prevailing professional nornms based on an objective standard
of reasonabl eness. Strickland, 466 U. S. at 688-89, 104 S.Ct. at
2064- 65; Harper, 978 S.W2d at 315. In order to establish actual
prejudi ce, a defendant nust show a reasonable probability that

t he outcome of the proceedi ng woul d have been different. Moore,

supra; Harper, supra.

We do not agree with the trial court’s analysis in
rejecting Collier’s RCr 11.42 notion. The trial court rejected
Collier’s nmotion on the ground that Collier’s counsel had
appropriately noved the court for directed verdict and that the
supreme court had found the court did not err in denying the
notion. W do not agree that this determ nation was dispositive
of the issue before us. The present issue is whether trial
counsel rendered ineffective assistance in not bringing the
matter to the attention to the jury and whether such failure was
prejudicial to Collier, regardl ess of whether counsel properly

brought the matter to the trial court’s attention by way of a



directed verdict notion. Nevertheless, we affirmthe tri al
court’s denial of Collier’s RCr 11.42 noti on.
It is arguable that Collier has nmet the first prong of

the Strickland test. It would certainly have been prudent for

counsel to have argued to the jury that the Commonweal th di d not
prove that the offense was commtted after Collier’s eighteenth
birthday. The Commonweal th’s argunment in its brief that counsel
made a Atactical decision to challenge the Commonweal th's proof
on the PFO count by notion rather than jury argunment@ i s not
persuasi ve. Regardless, we do not believe that Collier has net

the second prong of the Strickland test.

As we have noted, the burden was on Collier to show a
reasonabl e probability that the outcone of the proceedi ng woul d

have been different. Moore, supra. Although Collier’s counsel

did not argue to the jury that the Commonweal th’s evi dence
concerning Collier’'s age at the tine he commtted the prior

of fense was | acking, the trial court’s jury instructions clearly
advised the jury that it was to find Collier guilty only if it
believed fromthe evidence beyond a reasonabl e doubt that, anong
ot her things, he was nore than ei ghteen years of age when he
commtted the prior felony. Further, the Kentucky Supreme Court
has held that the evidence before the jury was sufficient to
support the conviction for PFO1l. W do not believe there is a
reasonabl e probability that the outcone of the proceedi ng woul d
have been different had Collier’s counsel raised the argunent to
the jury.

The order of the Jefferson Crcuit Court is affirned.
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