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BEFORE: BARBER, DYCHE, AND TACKETT, JUDGES.
BARBER, JUDGE: In 1988 Appell ee Dwi ght Sarver signed a
prom ssory note with his son and daughter-in-law for a | oan
provi ded by Appellant Cecilian Bank. Sarver:s son and daughter-
in-law defaulted on the note in 1990. After default, Cecilian
made no attenpt to repossess the notor vehicle which was
collateral for the loan, or to notify Sarver that he was
potentially liable for the debt as surety to the note. Cecilian
accepted many |late, or interest-only paynents on the | oan after
defaul t.

Under Kentucky |aw, acceptance of late or partia

paynents, or changes in the terns of a note nay create a



suspensi on or revocation of the terns of the note. Nunnelly v.

Her ndon, Ky. App., 685 S.W2d 206, 208 (1985).

In late 2000, ten years after the default, Cecilian
demanded t hat Sarver repay the note bal ance of $10, 398. 98,
interest of $7,972.92 and late charges in the sum of $425. 00.
Sarver denied Cecilians claimfor paynent, and argued that the
statute of Iimtations to bring action on the note had expired.
The trial court entered sunmary judgnent in favor of Sarver,
pursuant to KRS 355. 311A.

At the time the loan was entered into, the |limtation
of actions for suit on the note was fifteen years. The maturity
date of the note was January 15, 1994. Sarver argued that due to
t he enactnment of KRS 355.3-118 on January 1, 1997, the
[imtations period for action on a note was shortened to six
years after the maturity of the note. Sarver asserted that the
l[imtations period to sue on the note ended on January 15, 2000.
The underlying action in this case was not brought until August
31, 2000. Based on Sarver:zs argunment, the trial court found the
suit untinely, and entered judgnment on Sarver:s behal f.

Cecilian clains that use of the statute of limtations
to bar action on the note constitutes inproper retroactive
application of a statute. Sarver argues that statutes of
limtation are renedial in nature, and nay be shortened or
| engt hened wit hout being found to inpair vested rights. See:

Stone v. Thonpson, Ky., 460 S.W2d 809, 810 (1970).




An am cus curiae brief was submtted by the Kentucky
Banker:s Association. In this brief the bankers assert that KRS
446.080(3) limts KRS 355.3-118 to prospective rather than
retroactive application of the change in limtations period. KRS
446. 080(3) holds that Ano statute shall be construed to be
retroactive, unless expressly so declared.( The changes in the
Uni f orm Conmrer ci al Code were not declared to be retroactive. As
Articles 3 and 4 of the Commercial Code previously contained no
[imtations period, the change in the | aw expressly providing for
alimtations period was substantive, and should only have
prospective effect. Kentucky courts have held that Athe
| egi sl ature has proclained that it will expressly indicate those
i nstances in which an act is retrospective in nature. Hudson v.

Commonweal th, Ky., 597 S.W2d 610, 611 (1980). As the statute at

i ssue does not contain such an express declaration, we find that
the trial court ruled incorrectly, and that Sarver was not
entitled to sunmary judgnment based on his | ower court argunent
that the limtations period had expired.

The amicus brief also argues that as the Uniform
Commerci al Code:zs purpose is to make uniformthe | aw anong
various jurisdictions with regard to conmercial transactions,
pursuant to KRS 355.1-102(2)(c), the trial court should have
adopted the position on prospective application of the
[imtations period used in other jurisdictions. OQher states

have found that a change in the limtations period on notes



shoul d not be retroactively applied. See: Sarasota-Coolidge

Equities Il, LLCv. S. Rotondi & Sons, Inc., 770 A2d 1264 (N.J.

Super. 2001); MNeal Construction Co. v. WIlson, 522 S.W2d 222

(Ga. 1999).
Cecilian also argues that the trial court=s ruling
i npai red an obligation of contract in violation of |aw, under

Cotton, et al v. Walton-Verona |Indep. Gaded School Dist., Ky.,

174 S.W2d 712 (1943) which holds that the | aw which exists at
the tinme and place of making of a contract is incorporated into
it. It clainms that reduction of the statute of limtations from
fifteen years to six years was an inpairnment of the obligations
under the contract. As we find that the statute was, by its
terms, not properly retroactively applied, this argunent is noot.

Sarver argues that if the six year limtations period
does not apply, that the proper limtations period is seven years
under KRS 413.220(3). This issue was not before the trial court.
Sarver asserts that which limtations period applies, and how
such imtations periods affected his rights create an issue of
fact requiring reversal and remand of the action.

Sarver argues that a genuine issue of material fact
exi sts as to whether he was an accommodati on maker for the note.
He states that this requires reversal and remand for further
proceedi ngs. KRS 355. 3-415(1) holds that an accommodati on maker
is A . . one who signs the instrunent in any capacity for the

pur pose of lending his nane to another party to it.f An



accommodat i on nmaker receives no benefit fromthe instrunent.
This issue was not determned by the trial court on notion for
summary judgnment, and therefore cannot be rul ed upon by this
Court.

Inits Order granting sunmary judgnent, the trial court
stated that there was a purely |l egal issue before it, that being
the applicable limtations period. Based on the statute
erroneously thought applicable by the parties, the trial court
found the action untinely. As the statute relied upon is
i napplicable to this action, we nust vacate the trial court:s
entry of summary judgnent, and remand this action.
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