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QU DUGAI, JUDGE: On April 18, 2000, thirteen-year-old L.L. was
charged with rape in the first degree. L.L. had allegedly
sexual |y assaulted a four-year-old by inserting a fingernai
polish bottle in the child s vagina. Several hearings were held
concerning L.L."s conpetency. Eventually the District Court
Judge determ ned that L.L. was inconpetent because of her age,
and limted verbal and educational skills. The court also found

that she was not nentally ill and would not benefit from



hospitalization. Follow ng these hearings during which nedical
and soci al service experts testified, the district court entered
an order informally adjusting the case.

The Commonweal t h appeal ed to the Jefferson Circuit
Court, which affirnmed, stating that informal adjustnent was
appropriate and the district court had not conmtted reversible
error by entering an informal adjustnment order. This Court
granted the Conmonweal th’s notion for discretionary review.
L.L. then filed a notion to dismss the appeal due to this
Court’s lack of jurisdiction because an informal adjustnent is a
non-final and non-appeal abl e order. That notion was passed to
the three-judge nerits panel for consideration. Prior to
rendering an opinion in this matter, this Court entered an order
holding it in abeyance pending a final determination in

Commonwealth v. C J., a Child (Court of Appeals No. 2001- CA-

001507-DG), which raised the sane i ssue and in which the
Kent ucky Suprenme Court had granted di scretionary review (Suprene
Court No. 2002-SC-001009-DG. The Suprene Court rendered an

opi nion in Comonweal th of Kentucky v. C. J., a Child!' on February

17, 2005. In that case, the Suprenme Court affirmed this Court’s
opinion that an informal adjustnent is not a final and

appeal abl e order. Specifically, the Court stated:

1 S'W3d __ (Ky., 2005).



The sol e issue [footnote omtted]
before us is whether the Unified Juvenile
Code allows for an appeal from an infornmal
adj ustment by the juvenile court. The
guestion is one of statutory interpretation,
specifically whether an informal adjustnent
constitutes a final action by the juvenile
court. W conclude that it does not.

The Conmmonweal th focuses on the
| anguage of KRS 610. 130, which provides:

Unl ess ot herwi se exenpted, an
appeal to the circuit court nmay be
taken as a matter of right from
the juvenile session of the
district court fromdispositiona
orders under KRS 610.110. The
appeal shall be taken in the
manner provided in the Rul es of
Crimnal Procedure, and the
circuit court shall, in the best
interest of the child, hear such
cases expeditiously.

The Commonweal th posits that the |anguage of
KRS 610. 130 i s perm ssive rather than
restrictive, and therefore an i nfornal
adjustnment is a final disposition although
not included within the dispositional orders
under KRS 610.110.

Because C.J. was brought before the
juvenile court as a public offender, we
agree that he would have fallen within the
scope of KRS 610.130 had the charges agai nst
hi m been adj udi cated and subject to a
di spositional order. However, by its
definition, an informal adjustnent is
nei ther an adjudi cati on nor disposition.

Rat her, KRS 600.020(28) defines an “infornal
adj ustnent” as:

[ Al n agreenent reached anong
the parties, with consultation,



but not the consent, of the victim
of the crinme or other persons
specified in KRS 610. 070, if the

vi cti m chooses not to or is unable
to participate, after a petition
has been filed, which is approved
by the court, that the best
interest of the child would be
served w thout formal adjudication
and di sposition[.]

(Enmphasi s added). Cdearly, by its plain
| anguage, an informal adjustnent is not “a

final or appealable . . . order adjudicating
all the rights of all the parties in an
action or proceeding . . . 7 CR 54.01.

Looki ng beyond the technical |anguage
of the statute, we consider also the
practical ramfications of our concl usion.
As stated by the Court of Appeals in this
case:

An informal adjustnent is .

a conditional agreenent to abate
the petition against the juvenile
defendant. Wiile the conditions
are pending, the matter is sinply
in abeyance. |If the juvenile
satisfies the conditions, agreed
to by the parties and approved by
the court, then no further action
is taken on the petition. At no
point is there a final action by
the district court; there is
rather a decision not to act. And
there is no disposition (for which
bot h adj udi cati on and
di spositional hearings are
required), as is indicated by the
fact that KRS 610.110 (on juvenile
di spositions) includes no
reference to informal adjustnents.

See al so Coomonwealth v. S.M, 769 A 2d 542,
544 (Pa. 2001) (“[i]f a trial court w shes
to supervise a juvenile for a period of tine
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prior to entering a final order, the
Juveni |l e Act provides several alternatives
by which to do so, including infornmal
adjustment . . . .7).

There is sinply no | anguage in
Kent ucky’ s Juvenil e Code authorizing an
appeal of an informal adjustnent. Had the
| egislature intended to include such
| anguage, it certainly could have done so.
By omtting informal adjustnents fromthose
matters that are appeal able, the inference
is that the legislature intended no appea
be allowed froman informal adjustnent by
the juvenile court. Bailey v. Reeves, 662
S.W2d 832 (Ky. 1984); Smith v. Wddi ng, 303
S.W2d 322 (Ky. 1957).

Because no appeal from an infornmal
adj ustnmrent is avail able, the Commonweal t h,
if it desires review of such action, is
required to bring an original proceeding in
the circuit court in the nature of a wit of
mandanmus or prohibition. Comonwealth v.
WIllianms, 995 S.W2d 400 (Ky.App. 1999); SCR
1.040(6); CR 81.[7]

While the circuit court in this case affirnmed the
district court’s order informally adjusting the case, it is
clear fromthe C.J. case that the Commonweal th had no right to
appeal the informal adjustnment. Therefore, the menorandum
opi nion of the Jefferson Crcuit Court affirmng the district
court’s informal adjustnent is vacated and this matter is
remanded with directions that the circuit court enter an order

di sm ssing the Commonweal th’s appeal .

ALL CONCUR
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