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PAI SLEY, JUDGE. This is an appeal froma judgnent entered by
the McCracken Circuit Court after a jury found appellant guilty
of first degree rape and resisting arrest. Appellant contends
that the court erred (1) by failing to find that it |acked
subject matter jurisdiction, (2) by permtting certain
statenments to be introduced into evidence, (3) by permtting the

victimto testify concerning psychol ogi cal trauma, and (4) when



instructing the jury. For the reasons stated hereafter, we
affirm

The commonweal t h adduced evi dence to show t hat
appellant, a fifteen-year-old, entered the victims car w thout
perm ssion and while holding his hand under his shirt as if he
had a gun. Appellant directed the victimto drive to another
| ocation, where he forced her to | eave the car and to proceed
down an alley before he raped her. According to the victim
appel l ant threatened several tines to shoot and kill her if she
did not cooperate or if she told anyone of the assault. After
appellant left the scene, the victimobtained assistance at a
near by house.

Appel | ant eventual |y was apprehended and charged wth
first degree rape, first degree sodony, and resisting arrest.
After a hearing the charges were transferred fromthe juvenile
di vision of district court to the circuit court for a jury
trial. Appellant’s defense at trial was that the victim
concocted the rape story only after he refused to pay her for
consensual sex. Nevertheless, the jury convicted himof first
degree rape and resisting arrest, and he was sentenced to
fifteen years’ inprisonnent. This appeal foll owed.

First, appellant contends that the circuit court erred
by failing to find that it |acked subject natter jurisdiction to

hear the case against him W disagree.
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KRS 635.020(4) requires that a juvenile who is charged
Wi th using a handgun in the comm ssion of a felony “shall be
transferred to the Circuit Court for trial as an adult if,

following a prelimnary hearing, the District Court finds

probabl e cause to believe” that the juvenile was over fourteen,

that he or she conmtted a felony, and that a “firearmwas used”
in the felony’s conm ssion. (Enphasis added.) Establishing
probabl e cause requires nore than a show ng of bare suspicion,
but | ess evidence than that needed to support a conviction. 8

Leslie Abranson, Kentucky Practice, CR 18.20 (3d ed. 1997).

See, e.g., Massachusetts v. Upton, 466 U S. 727, 104 S.Ct. 2085,

80 L.Ed.2d 721 (1984).

Here, it is undisputed that the victimindicated to
the investigating officer that appellant held his hand under his
shirt as if he had a gun, that he threatened to shoot her if she
di d not cooperate, and that he threatened to “pull d ocks” on
her if she reported the offense. Although the evidence
ultimately failed to show that a gun was used in the comm ssion
of the offense, we cannot say that the district court erred by
prelimnarily determ ning that there was probable cause to
believe that a firearmwas used and by transferring appellant to
the circuit court for trial as an adult. KRS 635.020(4). It
follows that the circuit court did not err by failing to find

that it |acked subject matter jurisdiction herein.

-3-



Next, appellant contends that the circuit court erred
by permtting the commonwealth to introduce certain statenents
into evidence as excited utterance exceptions to the hearsay
rule. W disagree.

KRE 803(2) provides an exception to the hearsay rule
for a statenment made as an excited utterance, which is defined
as one which relates “to a startling event or condition nade
whil e the decl arant was under the stress of excitenent caused by

the event or condition.” As stated in Souder v. Comonwealth,

Ky., 719 S.W2d 730, 733 (1986),

The general rule as to when an
out -of -court statenent should be adm tted under
t he spont aneous statenent exception to the
hearsay rule is well set out in Lawson, Kentucky
Evi dence Law Handbook, 8.60(B) (2d ed. 1984).
Lawson st at es:

“A ‘spontaneous’ statenment is one uttered
under the stress of nervous excitenment and
not after reflection or deliberation.

Whet her or not a given statenent is

‘ spont aneous’ depends upon an eval uati on of
the particular circunstances under which it
was nmade, with the follow ng circunstances
nost significant: (i) l|apse of tinme between
the main act and the declaration, (ii) the
opportunity or likelihood of fabrication,
(ii1) the inducenent to fabrication, (iv)

t he actual excitenent of the declarant, (v)
the place of the declaration, (vi) the
presence there of visible results of the act
or occurrence to which the utterance
relates, (vii) whether the utterance was
made in response to a question, and (viii)
whet her the decl aration was agai nst i nterest
or self-serving.”



Whet her or not a particul ar statenent
qual i fies as “spontaneous” nust “depend upon the
particul ar circunstances in each case.”
Consol i dat ed Coach Corp. v. Earl’s Admir, 263 Ky.
814, 94 S.W2d 6, 8 (1936). Thus, to a certain
extent, because the circunstances in each case
are different, no case is exactly in point as
precedent. Deciding whether the circunstances in
which a particular statenent was nade qualify as
(sufficiently) “spontaneous” to admt the
evi dence, is sonetines an arguabl e point, and
when this is so the trial court’s decision to
admt or exclude the evidence is entitled to
def erence.

See al so Lawson, Kentucky Evi dence Law Handbook, 8.60(111) (3d

ed. 1993). In Jarvis v. Conmonweal th, Ky., 960 S.W2d 466, 470

(1998), the suprenme court reaffirnmed the use of these criteria,
noting both that they operate as “a guideline for consideration”
rather than as “a true-false test for admssibility,” and that
the offering party nust show that when the hearsay statenent was

made, t he decl arant was under the stress of excitenent caused

by the event or condition.”” In Cook v. Commonweal th, Ky. App.,

351 S.w2d 187, 189 (1961), a rape victinm s statenent was found
to be an adm ssible excited utterance, even though it was nade
one hour after the crime occurred, where

[t]he prosecutrix lived in a renote
section and nade conplaint to her husband
i medi ately upon his arrival home. She was
at that tinme visibly nervous and excited,
and made conplaint at the first opportunity
followi ng the alleged offense. Under the
ci rcunst ances the passage of one hour’s tine
woul d not be sufficient to exclude her
statenent fromthe exception afforded by the
res gestae doctrine. On the other hand, her



statenent made to the police officer six
hours later is clearly not a part of the res
gestae, and under the authority stated above
i s i nadm ssi bl e.

See al so Robey v. Commonweal th, Ky., 943 S.W2d 616, 619 (1997).

Here, despite appellant’s contention that there was
insufficient independent evidence of a rape rather than
consensual conduct, the record shows that the victimsought
assi stance at a nearby house immedi ately after the rape. The
house’ s occupant testified that the victimappeared to be
scared, and that she was shaking and cryi ng uncontrol |l ably when
she described what had happened. Like the witness in Cook, the
w tness was the first person who spoke with the victimafter the
attack, and the victimshowed visible signs of still being
“under the stress of excitenent caused by the event or
condition.” KRE 803(2). Under these circunstances, the tria
court did not abuse its discretion by permtting the witness to
testify regarding the victins statenments pursuant to the
excitabl e utterance exception. In any event the evidence was
adm ssible to rebut appellant’s contention that the victim
fabricated the charges against himonly after he refused to pay
her for consensual sexual activity.

Next, appellant contends that the trial court erred by
permtting the victimto testify concerning the psychol ogi ca

trauma which she suffered as a result of the rape. Although



appel | ant argues on appeal that the testinmony was i nadm ssible
for the sanme reasons that expert testinony regarding the child
sexual abuse accommodation syndronme is inadnissible, the

vi deot ape record shows that this ground was not raised bel ow

I nst ead, appell ant contenporaneously objected only on the
grounds that the testinony was prejudicial and irrel evant.
Hence, this matter was not preserved for review and it will not
be further considered on appeal.

Finally, appellant contends that the trial court erred
by refusing to provide the jury with his tendered instruction
regardi ng the presunption of innocence. W disagree.

The court instructed the jury as foll ows:

The | aw presunes a Defendant to be innocent

of a crinme and the Indictnent shall not be

consi dered as evidence or as having any wei ght

agai nst him You shall find the Defendant not

guilty unless you are satisfied fromthe evidence

al one and beyond a reasonabl e doubt that he is

guilty. If upon the whole case you have a

reasonabl e doubt that he is guilty, you shal

find himnot guilty.

This instruction is essentially identical both to the
instruction which is set out in RCr 9.56(1) for use in every

crimnal jury trial, and to the nodel instruction set out in 1

Cooper, Kentucky Instructions to Juries (Crimnal), Sec. 2.02

(1999). Qur courts have repeatedly upheld this instruction as
being in conpliance with constitutional requirenments concerning

t he presunption of innocence in crimnal cases. See, e.qg.,



MIls v. Commonweal th, Ky., 996 S.W2d 473, 491 (1999); G nes

v. MAnulty, Ky., 957 S.W2d 223, 231 (1997) (dissenting

opi ni on) .

Al t hough appel |l ant asserts that Apprendi v. New

Jersey, 530 U S. 466, 120 S.C. 2348, 147 L.Ed.2d 435 (2000),
conpel s the nodel instruction to be nodified to require a nore
explicit jury determ nation of each and every elenment of a
charged crinme, we are not persuaded that Apprendi establishes a
new standard for instructing juries regarding the presunption of
i nnocence. Instead, our review of the case shows that it nerely

reaffirnms the standards set out in cases such as In re Wnship,

397 U.S. 358, 90 S.Ct. 1068, 25 L.Ed.2d 368 (1970), and Tayl or

v. Kentucky, 436 U S. 478, 98 S.Ct. 1930, 56 L.Ed.2d 468 (1978),

whi ch serve as the underlying basis for our existing nodel

instruction. See Gines, 957 S.W2d at 231. 1In any event,

because the record shows that the el enents of each charged
of fense were adequately set out in the other instructions, we
conclude that there is no nerit to appellant’s argunent and that
the court did not err by failing to give his tendered
instruction to the jury.

The court’s judgnment is affirnmed.

ALL CONCUR
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