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BEFORE: EMBERTQN, Chief Judge; BARBER and COMBS, Judges.
COVBS, JUDGE. WIIliam Paul Cash appeals fromthe order of the
O dham Crcuit Court which dismssed this action to determ ne
child custody for lack of subject matter jurisdiction. At issue
is the custody of the parties’ youngest son, Daniel Cash. W
vacate and remand for further proceedi ngs.

Wl liamand Sun Cha Cash were married in Florida in
1983, and they noved to Kentucky in 1995. Wen they separated
in 1999, the Cashes had three sons: Neil (fifteen years of

age), Kenny (thirteen years of age), and Daniel, (nine years of



age). At the tine of the separation, Sun Cha and Dani el noved
to Oregon, where they resided with Sun Cha's relatives. WIIliam
remai ned in Kentucky with his sons, Neil and Kenny.

On August 11, 2000, Wlliamfiled a petition for the
di ssolution of the parties’ marriage in the A dham Crcuit
Court. He sought custody of all three mnor children. Sun Cha
responded that she should be awarded the sole custody of the
children. Prior to the hearing to determ ne custody, schedul ed
for July 2001, Sun Cha noved for a continuance. |In her
affidavit,! she stated that she and Daniel resided in Oregon and
t hat Dani el would be graduating fromel enmentary school in June.
She continued as foll ows:

| intend to relocate to Louisville,

Kent ucky, follow ng Daniel’s graduation on

June 27, 2001. Through famly nenbers and

friends, who reside in Louisville, Kentucky,

| have arranged an apartnent in M ddl et own,

Kent ucky, where | plan to |ive upon ny

arrival .
Sun Cha's attorney also filed an affidavit in support of the
notion for a continuance in which he made the follow ng
representation to the trial court:

[I]t has cone to nmy attention that [Sun
Cha] instead of living in Oregon is going to
return to Kentucky with the youngest child

of the marriage sonetime around m ddl e or
| ate June. (Page 3, Appellant’s brief)

'"This affidavit is incorrectly cited as appearing at Tab 5 to the Appendix to
Appellant’s brief. Instead, it is contained in the text of that brief at
page 3.



At Sun Cha’s request, the hearing was continued until August.
In June 2001, Sun Cha returned to Kentucky and signed a one-year
| ease on an apartnent in Jefferson County. In August, she
enroll ed Daniel in school in Jefferson County.

The Donestic Rel ati ons Conm ssi oner (the DRQC)
conducted a hearing on the custody issue on August 27, 2001.2
Prior to the hearing, the parties had resolved many of the
i ssues arising fromtheir marital relationship -- including an
agreenent that WIIliamwould have custody of Neil and Kenny.

Al t hough the parties agreed to joint |egal custody of Daniel,
t hey could not agree as to which one would serve the primary

care custodian with whom Dani el woul d reside during the schoo
year.

After interviewi ng Daniel in the presence of his
court-appointed guardian ad litem the DRC heard the evidence
presented by the parties. WIlliamtestified that Sun Cha had
interfered with his efforts to visit with Daniel and that he
bel i eved that he and Daniel’s brothers were | osing any
connection with Daniel. Sun Cha testified that Daniel did not
i ke going to school in Kentucky and that he wanted to return to
Oregon. She further testified that it was al so her desire to

return to Oregon, where she could find enploynent in a business

2On the same date as the Conmissioner’s hearing, the Circuit Court issued an
order that prohibited Sun Cha fromrenoving Daniel from Kentucky.
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owned by nmenbers of her famly. However, she also stated that
the final outconme as to her residence woul d depend upon the
resolution of the custody dispute in the AQdham C rcuit Court.
The DRC reconmended that the parties share custody of
Daniel. Wiile acknow edging Daniel’s expressed desire to renmain
with his nother, the DRC nonet hel ess recommended that the child
reside primarily with WIlliamduring the school year, finding
t hat such an arrangenent would give Daniel “the ability to
continue to interact and strengthen his relationship with his
other siblings.” That reconmendati on was bol stered by concerns
expressed by Daniel’s guardian ad litemthat Sun Cha had al | owed
Daniel to “call the shots” while in her care.
Sun Cha filed exceptions to the Conm ssioner’s report
and for the first time alleged that the O dham Circuit Court
| acked subject matter jurisdiction over the dispute. She also
cited the alleged failure of the DRC to consider Daniel’s w shes
regardi ng custody. She alleged that she had returned to
Kentucky only out of fear that she would otherw se | ose custody
of all three children and that she had never intended to nake
Kent ucky her permanent residence. WIIliamresponded that
Kent ucky had the nore significant contacts with Daniel and his
care, arguing that the Conm ssioner had appropriately taken

jurisdiction over the nmatter.



In the order fromwhich WIIliam has appeal ed, the
trial court determned that it |acked subject matter
jurisdiction to determ ne the proper custodi an of Daniel:

The Court disagrees that there are
maxi mum cont acts between [Daniel] and the
state of Kentucky. The child has been gone
for a period of two (2) years living with
his nother in Oregon and returning once
briefly [in Decenber 1999]. The nother has
had sonme contact with the two ol dest boys
t hat have gone to visit her in Oregon, and
Wl liam has had simlar sporadic contact
wi th Dani el .

Al'l relevant evidence pertaining to the
nother’'s ability to care for Dani el
Dani el’s performance in school, Daniel’s
honme Iife in Oregon, w tnesses including his

aunt and uncle wth whom Daniel lives in
Oregon, and any pertinent nedical records,
are all located in Oregon. VWhile it is true

that Daniel did reside in Kentucky up until
1999, the court finds that those contacts
are nore renpte, and the contacts
established in the last two years are nuch
nore relevant to a determ nation of the
child s custody.

As such, this court finds that it no
| onger has subject matter jurisdiction over
the issue of custody pertaining to the
parties’ youngest child, Daniel, and that
the i ssue should be heard before the
appropriate court in Daniel’s hone state of
Or egon.

In his appeal, WIliamargues that the trial court
erred in concluding that it did not have subject natter
jurisdiction to preside over and to resolve the issue of

Daniel’s custody. W agree. Jurisdiction to entertain matters



involving interstate custody disputes is set forth in KRS®
403. 420 (Kentucky’s version of the Uniform Child Custody
Jurisdiction Act (UCCIA)), as follows:

(1) A court of this state which is
conpetent to decide child custody
matters has jurisdiction to nake a
child custody determnation by initial
or nodification decree if:

(a) This state is the hone state of
the child at the tinme of
commencenent of the proceeding, or
had been the child s hone state
wthin six (6) nonths before
commencenent of the proceedi ng and
the child is absent fromthe state
because of his rempval or
retention by a person claimng his
custody or for other reasons, and
a parent or person acting as
parent continues to live in this
state; or

(b) It is in the best interest of the
child that a court of this state
assume jurisdiction because the
child and his parents, or the
child and at | east one (1)
contestant, have a significant
connection with this state, and
there is available in this state
substanti al evidence concerning
the child s present or future
care, protection, training, and
personal rel ationships; or

(c) The child is physically present in
this state and the child has been
abandoned or it is necessary in an
energency to protect this child
because he has been subjected to
or threatened with m streatnent or
abuse or is otherw se neglected or
dependent; or

3 Kent ucky Revised Statutes.



(d) It appears that no other state
woul d have jurisdiction under
prerequi sites substantially in
accordance w th paragraphs (a),
(b), or (c), or another state has
declined to exercise jurisdiction
on the ground that this state is
the nore appropriate forumto
determ ne the custody of the
child, and it is in the best
interest of the child that this
court assune jurisdiction.

There is no dispute that Sun Cha and Dani el had been
l[iving in Oregon for one year when the petition for dissolution
was filed in Kentucky and that Oregon was Daniel’s hone state
under the UCCJA. However, Sun Cha and Dani el had noved back to
Kent ucky and purported to re-establish residency in Kentucky
prior to the Comm ssioner’s hearing. Therefore, the dispute
ceased to be an interstate contest, a fact that renoved the
matter the scope of the UCCIA with respect to the issue of
jurisdiction:

[T]he UCCIJA is not the only doctrinal basis

for the power of circuit courts to decide

child custody cases. Wen the custody

dispute is wholly intrastate, the issue is

not jurisdiction, it is venue. 1In such

circunstances, any circuit court in Kentucky

possesses jurisdiction to decide the case;

the only question is which of Kentucky’'s 120

circuit courts is the appropriate venue.
(Enphasi s added.)

Pettit v. Raikes, Ky., 858 S.W2d 171, 172 (1993). Thus, while

subject matter jurisdiction my not be waived or even cured by

consent of the parties (Qullett v. Qullett, Ky.App., 992 S.W2d
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866 (1999)), it can be rendered noot and elim nated by a change
in the residency that elimnates any interstate tug of war.

See, Dillard v. Dillard, Ky.App., 859 S.W2d 134 (1993).

In ruling that Kentucky | acked subject natter
jurisdiction to determne custody in this case, the trial court
inpliedly found that Sun Cha and Daniel continued to reside in
Oregon. In her exceptions to the Conmi ssioner’s report, Sun Cha
had al |l eged that Daniel was an “unwilling resident” of Kentucky
and that she had returned to this state only after her attorney
advi sed her that she would suffer adverse consequences if she
did not do so. However, despite these contentions, the record
i ndi cates clear contradictions and supports her expressions of a
clear intent to reside in Kentucky.

Sun Cha had declared by affidavit that she intended to
rel ocate to Kentucky. Accordingly, she noved back to Kentucky,
signed a one-year |ease for an apartnent, and enrolled Daniel in
school. Later, at the hearing, she testified that she wanted to
return to Oregon. However, her testinony was equivocal as she
al so indicated that she had not nade a final decision with
respect to her future place of residence. It is a fact that Sun
Cha chal | enged Kentucky’s jurisdiction and changed her position
as to her intended future residence only after she |ost her bid
for custody of Daniel. It is also a fact that the UCCIA was

designed to prevent that kind of forum shopping. W cannot
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agree with the inplied finding of the court that Sun Cha and
Dani el continued to be residents of Oregon. Therefore, the
provi sions of the UCCIA were not inplicated in the parties’
di sput e.

Even if we were to apply UCCJA to this matter, we
would find no error in the exercise of jurisdiction by the DRC
The Conmm ssioner’s hearing occurred at a tine when neither of
the parents nor their children had any apparent significant
connection with Oregon. There was no pending litigation in

Oregon; in fact, the jurisdiction of the Oregon courts had never

been invoked. Daniel was not nerely physically present in

Kent ucky; rather, he had been living here for two nonths and had
been enrolled in school here. Furthernore, the parties had
lived in Kentucky as a famly in the not-too-distant past.
Daniel’s father and siblings had |ived here continuously since
1995 (four years prior to his parents’ separation in 1999) and
from1999 to the present. Thus, nunerous and significant
contacts concerning Daniel’s custody did exist in Kentucky. KRS
403. 420(1) (b).

It is true that Daniel had not been in Kentucky for
six months prior to the Conmm ssioner’s hearing. Under that
criterion, Oregon was technically Daniel’s honme state as defined
by the UCCIA. However, after Sun Cha left Oregon and noved to

Kentucky with Daniel, Oegon no | onger had any contact or
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interest in the outcome of the matter. Thus, Kentucky was the
proper jurisdiction under the default provision in the UCCIA:

It appears that no other state would have

jurisdiction under prerequisites

substantially in accordance with paragraphs

(a), (b), or (c), or another state has

declined to exercise jurisdiction on the

ground that this state is the nore

appropriate forumto determ ne the custody

of the child, and it is in the best interest

of the child that this court assune

jurisdiction. KRS 403.420(1)(d).
No other state -- including Oregon — was in a position to
exercise jurisdiction to decide this critical issue, and under
the facts of this case, we believe that it was in the best
interest of Daniel to do so. KRS 403.420(1)(d).

Accordi ngly, whether we anal yze this case under the
UCCJA or the general jurisdiction of our circuit courts, we hold
that the Odham Crcuit Court erred in concluding that it |acked
subj ect matter jurisdiction to entertain this matter and in
declining to nake a custody determ nation. Thus, the judgnent

is vacated, and this matter is remanded for further proceedi ngs

consi stent with this opinion.

ALL CONCUR
BRI EF AND ORAL ARGUMENT FOR BRI EF AND ORAL ARGUMENT FOR
APPELLANT: APPELLEE
Steven J. Kriegshaber Mark Hyatt Gaston
Loui sville, Kentucky Loui svill e, Kentucky
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