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BEFORE: DYCHE AND McANULTY, JUDGES; AND POTTER, SPECI AL JUDGE.!
POTTER, SPECI AL JUDGE: Robert Relford appeals from an order of
the Fayette Circuit Court denying his notion for reinstatenent
to his fornmer civil service position and rei mbursenment of
backpay. For the reasons stated below, we affirm

In 1997 Relford was enpl oyed as a civil service

enpl oyee of the Lexington-Fayette Urban County Gover nnent

! Seni or Status Judge John Wods Potter sitting as Special Judge by assignment
of the Chief Justice pursuant to Section 110(5)(b) of the Kentucky
Constitution.



(LFUCG as an electrician in the Division of City M ntenance.
On May 29, 1997, Relford was arrested for possession of drug
par aphernalia. The next norning, while still incarcerated,

Rel ford had a relative call-in that he was sick. On June 20,
1997, after the arrest cane to the attention of his supervisor,
Rel ford was served with a “Notification of Reasonabl e Cause
Testing” requiring himto undergo a drug test. The notification
erroneously stated that Relford had been charged with both
possession of a controlled substance and possessi on of drug
paraphernalia in the May 29 incident. |In fact, Relford had not
been charged with possession of a controlled substance.

Bef ore undergoing the test Relford sought the advice
of counsel. H s attorney noted that the reasonabl e cause notice
stated that Relford had been arrested for possession of a
controll ed substance. At his attorney’s suggestion, Relford
requested that the reasonabl e cause notice be reissued to
refl ect the correct charges.? The supervisor refused the request
and Relford refused to take the drug test. On July 2, 1997,
LFUCG fil ed charges against Relford seeking to dism ss himfor
refusing to take the test. A hearing on the charges was
conducted before the LFUCG Civil Service Conmm ssion (Conmm ssion)

on Cctober 15, 1997.

2 There is sone dispute regarding whether Relford requested that the charges
be changed; however, since we are treating the trial court’s denial of

Rel ford's claimfor constructive discharge as a summary judgnent ruling, we
accept Relford's version of the facts.
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On Decenber 15, 1997, the Commi ssion issued an opinion
and order concerning the charges. The Comm ssion found that
reasonabl e grounds existed for the request that Relford submt
to a drug test and, as a result of his refusal to take the test,
grounds existed for his imedi ate dism ssal. However, the
Conmmi ssion determ ned that there were procedural deficiencies
involved in the case, including the failure by LFUCG to
adequately advise Relford of the reasons he was requested to
take the test, and ordered that his dism ssal be reduced to a
30-day suspension. The Conmm ssion also ordered that “M.

Rel ford submt forthwith to the Enpl oyee Assi stance Program

[ EAP] for evaluation for drug dependency,” and that “M. Relford
conply with the EAP' s resulting recomendation.” Because under
t he LFUCG Al cohol and Drug Free Wrkpl ace Gui del i nes
(Cui del i nes) enpl oyees who are participating in a drug treatnent
programare required to submt to randomdrug testing, the order
of the Conmm ssion was tantanount to ordering additional drug
testing of Relford.

Rel ford subsequently appeal ed the Commi ssion’s
decision to the Fayette Crcuit Court pursuant to KRS 67A. 290.
On July 15, 1998, the GCrcuit Court entered an opinion and order
reversing the Conm ssion’s order on the basis that requiring
Rel ford to submit to drug testing based upon his May 29 arrest

for possession of drug paraphernalia did not satisfy the
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criteria for ordering drug testing under LFUCG s own drug policy
and that, therefore, the decision of the Conmm ssion was
arbitrary.

The Conmm ssi on subsequently appealed the Crcuit
Court’s decision to this Court. On Decenber 3, 1999, this Court
rendered an opinion affirmng the Grcuit Court’s decision. On
Oct ober 18, 2000, the Suprene Court entered an order denying
appel | ate revi ew.

KRS 67A. 290 provides, in part, that the enforcenent of
the Comm ssion’s order shall not be suspended pendi ng appeal .
Therefore, in the nmeantine, even though the Comm ssion’s
deci sion was to be eventually overturned, pursuant to the
Comm ssion’s Cctober 15, 1997, order, Relford entered the EAP
program and becane subject to randomdrug testing. On Decenber
1, 1997, Relford was ordered to undergo a random drug test.
Rel ford submtted to the test and tested positive for cocaine.

As a result, on Decenber 9, 1997, LFUCG filed a four-
count notification of charges against Relford. Count | cited
the positive drug test; Count Il cited that this anbunted to a
second violation of the drug policies (the first apparently
being his refusal to take the first test); and Count |1l noted
Relford s refusal to take the initial drug test. The
notification requested that the Comm ssion disnm ss Relford

pursuant to KRS 67A. 280 and Sections 21 — 44 of the Code of
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Ordinances. As a result of the charges, Relford was al so
suspended w t hout pay pending a hearing before the Conm ssion on
t he charges.

On January 21, 1998, prior to any additional hearing
before the Conm ssion on the new charges and di sm ssa
notification, Relford tendered a resignation letter to the LFUCG
which stated as follows: “I Robert Relford having found anot her
job with better & | ess stressful working conditions do resign
effective Wendsday [sic] Jan. 21, 1998.”

Fol | owi ng the concl usion of Relford s successful
appeal of the Conm ssion’s COctober 15, 1997, order, on July 3,
2001, Relford filed a nmotion in Fayette Circuit Court, under the
sanme docket nunmber as the former appeal proceedings, seeking
rei nmbursenent of all enployee benefits and pay |lost as a result
of the Conm ssion’s now overturned order and reinstatenent to
his fornmer position. As the new round of litigation proceeded,
Rel ford adopted the position that because the Conm ssion’s order
resulted in the eventual Decenber 1, 1997, positive random drug
test, that that test should be considered illegal, null, and
voi d; that the LFUCG s consideration of his refusal to take the
first test in its Decenber 9, 1997, notice of dismssal should
be considered illegal, null, and void; and that his January 21,

1998, resignation should not be considered as a voluntary



resignation but, rather, should be considered as a constructive
di schar ge.

On Cctober 2, 2001, the Grcuit Court issued an
opi nion and order requiring LFUCG to reinburse Relford for the
suspensi on period ordered by the Conmssion in its Cctober 15,
1997 order; however, the Crcuit Court denied the notion for
rei nstatenent and backpay concerning his term nation of service,
hol ding that Relford voluntarily resigned his position and that
there was no constructive discharge. This appeal followed.

Rel ford contends that the Crcuit Court erred by
concl udi ng that KRS® 67A.290 pernmits a public agency to deny a
publ i c enpl oyee’s request for reinstatenment and backpay based
upon evi dence that the agency obtai ned under the auspices of an
order that was subsequently declared to be invalid; that the
trial court erred in concluding that LFUCG s actions in
i mproperly drug testing Relford and in issuing charges for
Relford's term nation based upon the inproper drug-testing did
not constitute a constructive discharge; and that the G rcuit
Court’s decision is inconsistent wwth the purpose of the goal of
successful adm nistrative appeals that the aggrieved party be
pl aced in the situation he would have been in had the agency not

acted erroneously. Rather than address these argunents

3 Kent ucky Revised Statutes.



individually, we will address the clains of error by way of a
general discussion of the issues.

We agree with the appellant that, as a genera
principle, a successful appellant in an adm nistrative |aw case
shoul d be placed in at |east the sane position he woul d have
occupi ed had the adm nistrative agency not acted erroneously.

See Cetty v. Federal Savings & Loan Insurance Corp., 805 F.2d

1050, 1061 (D.C. Cir. 1986). In this respect, we agree that
Rel ford’ s successful appeal would entitle himnot to incur a
puni shment for his refusal to take the initial drug test. It is
the law of the case that LFUCG s request for Relford to take the

initial test was inproper. Ranier v. Kiger Ins., Inc., Ky. App.,

998 S.wW2d 515, 518 (1999). It follows that, at m ni num
Relford is entitled to the renedy that his refusal to take the
test not be held against hi m post-appeal.

We reach a different conclusion, however, regarding
the provision of the Conm ssion’s Cctober 15, 1997, order
requiring Relford to enter the EAP program which, in turn, made
hi m subj ect to random drug testing. Though but for Relford s
entry into the program he woul d not have been random drug tested
and woul d not have incurred the positive drug-test violation
which resulted in the second round of charges and notice of
term nation, neverthel ess, KRS 67A. 290 unanbi guously provides

that “the enforcenent of the judgment of the civil service
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commi ssion shall not be suspended pendi ng appeal.” Though the
positive drug test was ultimately the fruit of a reversed

Conmmi ssi on deci sion, the test was conducted pursuant to a valid
and enforceabl e order, and Relford was subject to punishnent for
the positive drug test in accordance with the Guidelines. 1In
[ight of KRS 67A.290, Relford may not rely upon the fact that
the Comm ssion’s order was eventually overturned to avoid the
positive drug test.

Turning now to Relford’ s constructive discharge claim
this clai mwas brought before the Crcuit Court in a case
originally docketed as an appeal fromthe Conm ssion’ s decision
pursuant to KRS 67A.290. Wiile we have sone concern that a KRS
67A. 290 proceeding is not a proper forumin which to litigate a
constructive discharge claim for purposes of judicial econony,
we will address the issue on the nerits.

The first issue to resolve is the standard under which
we should review the Crcuit Court’s dismssal of Relford s
constructive discharge claim Anal ogi zi ng the present
proceedi ngs to a usual constructive discharge civil lawsuit, we
conclude that, for purposes of our review, the Circuit Court’s
dism ssal of Relford s constructive discharge clai mshould be
regarded as effectively a grant of summary judgnment to LFUCG
W will accordingly reviewthe GCircuit Court’s dism ssal of the

cl ai munder the guidelines for summary judgnent.
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The standard of review on appeal of a summary judgnent
is whether the trial court correctly found that there were no
genui ne issues as to any material fact and that the noving party
was entitled to judgnment as a matter of law. CR*® 56.03. "The
record nust be viewed in a |ight nost favorable to the party
opposi ng the notion for summary judgnent and all doubts are to

be resolved in his favor." Steelvest, Inc. v. Scansteel Service

Center, Inc., Ky., 807 S.W2d 476, 480 (1991). Summary j udgnent

"i's only proper where the novant shows that the adverse party
coul d not prevail under any circunstances."” Id. (citing

Paintsville Hospital Co. v. Rose, Ky., 683 S.W2d 255 (1985)).

Consequently, sunmary judgnment nust be granted "[o]nly when it
appears inpossible for the nonnoving party to produce evi dence
at trial warranting a judgnent in his favor[.]" Steelvest, 807
S.W2d at 482.

The commonly accepted standard for constructive
di scharge is "whether, based upon objective criteria, the
conditions created by the enployer's action are so intolerable
t hat a reasonabl e person would feel conpelled to resign.”

Nort heast Heal th Managenent, Inc. v. Cotton, Ky. App., 56 S.W3d

440, 445 (2001). (citing Commonweal th, Tourism Cabi net v.

Stosberg, Ky. App., 948 S.W2d 425, 427 (1997); Darnell v.

4 Kentucky Rules of G vil Procedure.



Canmpbel | County Fiscal Court, 731 F.Supp. 1309 (E.D. Ky. 1990);

and Humana, Inc. v. Fairchild, Ky. App., 603 S.W2d 918 (1980)).

In this case, Relford contends that his resignation
amounted to a constructive discharge because LFUCG (1)
inproperly ordered himto take the first drug test in
contravention of its own drug testing policies; (2) ordered him
into EAP in contravention of its own drug testing policies; and
(3) because the positive drug test was a product of its
contravention of its own drug testing policies.

In conjunction with his constructive di scharge claim
Relford filed an Affidavit which states, in relevant part, as
foll ows:

2. During the course of ny enploynent wth

t he Lexi ngton-Fayette Urban County

Governnent, | was ordered to take two

separate drug tests, each of which were
ultimately determ ned by this Court to be

illegal and inproper. | refused to take the
first such test and was suspended by the
LFUCG for refusing to take the test. | was

then forced to take the second test because
of the Cvil Service Conm ssion’s
Opi ni on/ Order which was then decl ared

I npr oper.

3. After the illegal drug testing, the
LFUCG began taking steps to fire ne fromny
position because of the results of the
illegally-obtained drug-test. They advised
me that 1| was being termnated and filed a
request that the Cvil Service Conm ssion
approve ny discharge. Having al ready been

t hrough the Cvil Service Comm ssion process
and having seen first hand that it woul d
sinply rubber-stanp the LFUCG s request, |
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realized that ny choices were very linmted.
In other words, | knew that | was going to
ultimately be fired. Rather than put up
with any nore of the stress which I was
experienci ng because of the LFUCG s ongoi ng
retaliation toward ne after filing suit

agai nst the LFUCG and because of ny
financial inability to again go w thout pay
pendi ng a decision fromthe Conm ssion or a
Court, | was forced to resign.

4. But for the illegally-obtained drug-test

results, | would have never resigned ny
position and woul d not have | ost ny
position. | had been with the LFUCG a

nunber of years, was naki ng good noney, and
was getting close to reaching pension |evel.
I had never used drugs on LFUCG property,
was never under the influence of drugs while
at work, and had never done anythi ng that
woul d have placed ny job in jeopardy. But
for the LFUCG s illegal demand that |
undergo a drug test, | would never have been
subjected to the drug test that resulted in
t he LFUCG demandi ng ny di scharge because
there was never any basis for a
suspi ci onl ess test.

5. Wen | couldn’t handle the stress of
knowi ng that ny termnation was only a
matter of time, | had no choice but to
resign. As long as the matter was pendi ng
before the Comm ssion, | would not be paid
although I was still technically “enpl oyed.”
VWi le still enployed by the LFUCG | was
barred from working another full-tinme job.
Faced with either resigning or going wthout
any pay, | was forced to tell the LFUCG t hat
I had decided to resign in favor of a better
job - - one where I would not be under so
much stress and retaliation. It was obvious
t hat the LFUCG woul d never | eave ne al one
until it forced ne out like it did to other
enpl oyees who conpl ai ned.

6. The LFUCG s constant harassi ng and
enbarrassing drug-testing resulted in the
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| oss of ny enploynent, |oss of incone, and
| oss of benefits to which I otherw se would
have been entitl ed.

7. | feel as though | amentitled to

rei nbursenent and reinstatenent inasnuch as
this Court has already issued an Order that
decl ared that the Conmm ssion’s Opinion/ O der
was set aside because it was arbitrary and
capricious. Since the LFUCG s entire
“basis” for the second drug-test was the

Opi ni on/ Order that has been decl ared

i mproper, the LFUCG should not be allowed to
use that Qpinion/Order to “justify” ordering
me to undergo randomdrug testing just as if
the first test had been proper. Wthout the
first test and illegal Order fromthe
Conmmi ssi on subjecting me to random dr ug-
testing, there would never have been a
second, and | would still have nmy job at the
LFUCG,

Accepting Relford s version of the facts (but not his
| egal conclusions) as true, based upon objective criteria, the
conditions created by the LFUCG were not actions so intol erable
that a reasonable person would feel conpelled to resign. Wile
it is now settled that the initial order requiring Relford to
take a drug test was inproper, it is clear fromthe record that
this error was the product of a poorly drafted drug policy
rather than a deliberately arbitrary action. Relford had been
arrested for possession of drug paraphernalia, and, though
ultimately proven wrong, LFUCG interpreted such an arrest as
triggering drug testing under the policies. Wile in fact an
arrest for possession of drug paraphernalia did not trigger drug

testing, LFUCG s interpretation was clearly not based upon
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oppressive notives, but, rather, was based upon a legitinmte
m sunder st andi ng of its own policies.

Wth regard to the inplenentation of the order
requiring Relford to enter EAP and the subsequent drug testing
in accordance with that program as previously noted, those
actions were in full accordance with the provision of KRS
67A. 290 that an order of the Conmm ssion not be suspended pending
appeal. As the LFUCG was acting lawfully in requiring Relford
to attend EAP and to be subject to random drug testing, those
actions cannot be considered as actions so intolerable that a
reasonabl e person would feel conpelled to resign.

Further, Relford s claimthat the Conm ssion “would
sinply rubber-stanp the LFUCG request” is not objectively
reasonabl e. The Conm ssion did not do so on the occasion of
Relford s refusal to take the initial drug test; instead, it
reduced the punishnent fromdisnm ssal to a 30 day-suspensi on and
entry into the EAP program

In summary, the factors cited by Relford are not
actions which woul d conpel a reasonable person to resign from
his job. W agree with the Crcuit Court Relford has failed to
state intol erable working conditions that would constitute a
constructive discharge. Applying sunmary judgnment guideli nes,

there are no genuine issues of material fact, and Relford' s
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resignati on was not a constructive discharge as a matter of |aw.
Thus, we affirmthe trial court’s dismssal as to this issue.
For the foregoing reasons the judgnment of the Fayette
Crcuit Court is affirned.
MEANULTY, JUDGE, CONCURS.

DYCHE, JUDGE, CONCURS I N RESULT ONLY.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Janes M Morris Lesl ye M Bowman
Sharon K. Morris Director of Litigation
Morris & Morris

Lexi ngt on, Kent ucky Theresa L. Hol nes

Cor por at e Counsel

Lexi ngt on- Fayette Urban County
Gover nment Departnent of Law
Lexi ngt on, Kent ucky
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