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HUDDLESTON, Judge: Chri stopher Park appeals from a sunmary
judgnment in favor of Coleman GOl, Inc. on his claimthat Col eman
Ol was negligent in failing to take further steps to increase the
security at its Happy Mart convenience store in Hager Hll,
Kentucky, and that such failure led to the arned robbery of the
store and of Park while he was a custoner there. The unknown
def endants are those individuals who conmmtted the robbery, whose
identities were never discovered by Park or |aw enforcenent

of ficers. Wiile naned as parties on appeal, no one argues the



nerits of any clains against the unknown defendants; therefore, we
will only address those clains which relate to Coleman Q.

I n January of 1997, Park was a custoner of the Hager H ||
Happy Mart during the early norning hours. Wiile there, three
unidentified assailants entered the store and ordered the clerk to
enpty the cash register and, after pointing a gun at Park, demanded
his wall et and car keys. The robbers then left the store in Park’s
car, which was Ilater abandoned and burned. Despite an
i nvestigation by |aw enforcenent officers, the identities of the
robbers were never determ ned.

Fol |l ow ng the incident, Park brought suit against Col eman
Ol, claimng that it was negligent in not providing adequate
security nmeasures for the protection of its patrons, including
Park, and that such negligence caused Park to suffer various
injuries. The circuit court granted Coleman G l’'s notion for
summary judgnment, finding that the robbery in question was not
foreseeable. It is fromthis judgnent that Park appeals.

As we said in Miurphy v. Second Street Corp.,*

[t] he standard of review on appeal of a summary judgnent
is whether the trial court correctly found that there was
no genuine issue as to any material fact and that the
noving party was entitled to judgnent as a matter of

2

I aw. Since factual findings are not at issue, there is

no requirenent that the appellate court defer to the

! Ky. App., 48 S.W3d 571, 573 (2001) (internal footnotes
renunber ed) .

2 Ky. R CGv. P. (CR 56.03.
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trial court.® AThe record nust be viewed in a |ight nost
favorable to the party opposing the notion for summary
judgment and all doubts are to be resolved in his
favor.@®  AThe inquiry should be whether, from the
evidence of record, facts exist which would make it
possi ble for the nonnoving party to prevail. In the
anal ysis, the focus should be on what is of record rather

t han what m ght be presented at trial.(°

Finally, At]he party opposing summary judgnent cannot rely on
[his] own clains or argunments without significant evidence in order
to prevent a sunmary judgnent. @°

In granting summary judgnment for Coleman G|, the circuit

court relied on Napper v. Kenwood Drive-In Theatre Co.’” The court

focused on the analysis in Napper dealing with foreseeability; in
that case, the court found that nerely because a group of boys had
been Asmarting off@ earlier, it was not foreseeable that they woul d

assault a particular patron.? The court then ruled that the

3 &oldsmth v. Alied Building Conponents, Inc., Ky., 833
S.wW2d 378, 381 (1992).

4

Steelvest, Inc., v. Scansteel Service Center, Inc., Ky.,
807 S.W2d 476, 480 (1991).

> Welch v. American Publishing Co. of Kentucky, Ky., 3
S.W3d 724, 730 (1999).

6 Wner v. JH Properties, Inc., Ky., 50 S.W3d 195, 199
(2001).

! Ky., 310 S.W2d 270 (1958).
8 Id. at 272.



robbery of the Happy Mart was not foreseeable, absolving Col enan
Ol of liability.
A nore wuseful case dealing wth the concept of

foreseeability in this context is Gishamv. Wal-Mart Stores, Inc.”

In that case, a Christnmas shopper at the Fl orence Wl -Mart was shot
in the parking lot. Following its discussion of Napper, the court
in Gisham provided the follow ng exanple of when a crimnal act
woul d be sufficiently foreseeable to create liability for the
prem ses owner:

The foreseeability of crimnal conduct was al so

relied on in Waldon v. Housing Authority,['" to hold a

def endant | andowner |iable for failing to take action to
protect a tenant who was shot and kill ed. The court
noted that the | andowner was aware that the decedent, as
wel | as other tenants, were repeatedly threatened by the
assail ant . Further, the assailant was living at the
apartnment conplex and the defendant took no steps to
evict him from the prem ses. The resultant injury, a
violent assault, was the very type of crimnal act that

was reasonably foreseeable. ™

The Gishamcourt pointed out that the plaintiff’s expert
testified that four robberies took place in parking lots in

Fl orence during the 1991 Christmas season; however, only one of

9 929 F. Supp. 1054 (E.D. Ky. 1995).
10 Ky. App., 854 S.w2d 777 (1991).

11

Gi sham supra, n. 9, at 1057.
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t hose robberies took place within five mles of the Wal-Mart. The
court noted that cases fromother jurisdictions held that Aneither
a single incident nor sporadic incidents are sufficient to
establish foreseeability.§"? In responding to the statistics
presented by the plaintiff, the court said:
The 1992 statistics on assaults testified to by Livingood
[the plaintiff’'s expert] cannot be considered by the
court. Plaintiffs failed to denonstrate that any of the
acts occurred prior to the assault on Ms. Gisham and,
therefore, the data is not relevant to the issue of
foreseeability.[] In addition, plaintiffs have failed to
establish that the 1991 incidents were sufficiently
simlar to the attack on Ms. Gisham to denonstrate

foreseeability. '

Accordingly, the Court did not find Wal-Mart liable for the
shooti ng, based on the |ack of evidence presented which would show
that the attack was sufficiently foreseeable.

In the instant case, Park’s only evidence of
foreseeability can be found in his answers to interrogatories
propounded by Coleman QGI in which he references a newspaper
article from 1998 describing a robbery at the Happy Mart. However,
Park never produced the article nor did he explain whether the

article was referring to a robbery before or after the one in which

» 1d. at 1058, citing C'S. v. Sophir, 220 Neb. 51, 368 N W2d
444, 446 (1985); Garner v. MA@nty, 771 S.W2d 242, 248 (Tex. App
1989); Sawyer v. Carter, 71 N C. App. 556, 322 S. E 2d 813, 817

(1984) .

¥ 1d. at 1058.



he was involved. |In fact, it may be that the article refers to the
very robbery which gave rise to this case.

In the sanme interrogatory answer, Park references what he
descri bes as Agas drive offs, (@ which presumably refers to situations
where notorists drive away fromthe Happy Mart w thout paying for
t heir gasoline. This proffered Aevidence@ nust fail for two
reasons. First, this is nothing nore than an allegation, wth
not hi ng of substance or reliability to support it. Secondly, even
if we assune it to be true, we are unwilling to nmake the |eap
required to hold that such petty thefts are an indicator of an
armed robbery such as occurred to spur this litigation.

In response to Coleman G |1’s notion for sumrary j udgmnent,
Park produced an OSHA publication entitled AReconmendati ons for
Wor kpl ace Violence Prevention Progranms in Late-N ght Retai
Est abl i shnents. { However, this publication deals wth the
protection of a business’s enpl oyees, not its patrons.
Accordingly, it has little or no relevance to Park’s situation.

Finally, after the circuit court granted summary judgnent
in favor of Coleman O, Park attached to his notion to reconsider
a printout fromthe Internet web page of Chris MGCoey, a self-
descri bed Aconvenience store security expert.( However, the
printout only deals with convenience stores in a general sense;
McGoey was not retained by Park and provi ded no i ndependent study

or analysis of the Hager Hill Happy Mart." Li ke the OSHA

1 That is, assuming MGoey' s testinmony coul d survive the
requi rements of Daubert v. Merrell Dow Pharmaceuticals, Inc., 509
US 579, 113 S. . 2786, 125 L. Ed. 2d 469 (1993). Because this
Aevi dencel was never properly submtted, no such analysis was

(continued...)
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publication, this printout has no relevance to the case at hand.
Accordingly, it is of no evidentiary value. Thus, like the court
in Gisham we are of the opinion that Park has failed to present
sufficient evidence to create a jury question whether the robbery
in which he was a victimwas foreseeable by Coleman O I.

Park has cited cases from M ssouri and California in an
attenpt to show that the |aw of other states would view the events
in question as having been foreseeable. However, a closer |ook at
t hose cases shows themnot to be significantly different in their
anal yses. The M ssouri approach is exenplified by the case of

15

Madden v. C & K Barbecue Carryout, Inc. Al t hough the evidence in

that case was conflicting, one version of the facts described the
prem ses on which the crime occurred as havi ng sustai ned one arned
robbery, one purse snatching and 45 thefts; another version put the
total at Afour armed robberies, three purse snatchings, robbery
second degree, attenpted arned robbery, assault, assault with a
deadly weapon, flourishing a deadly weapon, stealing over purse
snatching [sic], and attenpted purse snatching.@® The M ssouri

court likened the case to that in Brown v. National Supermnmarkets,

nc., wherein the prior occurrence of Asixteen reported robberies

involving a firearm seven reported strong armrobberies, and 136

other reported crinmes allegedly occurring on the defendant’s

“ (...continued)

undertaken by the circuit court nor was it required.

15 758 S.W2d 59 (M. 1988).
1o Id. at 61.
17 679 S.W2d 307 (Mb. App. 1984).
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prem ses over a two year period constituted special facts giving
rise to a duty to protect patrons from the crimnal assaults of
unknown third parties.@® Park has not presented any evidence of
such Aspecial factsfl as would create the duty described by the
M ssouri courts.

Li kewi se, the lead California case on | andowner liability
for crimnal acts by third parties on the owner’s prem ses, |saacs

v. Huntington Menorial Hospital,' while not specifically requiring

evidence of prior simlar acts in order to hold the prem ses owner
liable, found such evidence hel pful. Indeed, the hospital prem ses
in that case had been the scene of nultiple arned assaults, thefts,
drunken di sturbances of the peace and other events, such that the
| ocation was described as Ascary@ and Aphysically threatening. §*°
Li ke the M ssouri court, the California court did not depart from
t he general proposition that a | andowner is not the insurer of the
safety of his guests, and is ordinarily under no duty to exercise
any care.? Awether such a duty exists is a question of law to be
deternmined on a case-by-case basis. (*°

Kentucky |l aw |i kewi se holds that a proprietor is not the
insurer of the safety of its guests, and that the existence of a

duty owed to guests and invitees is a question of law to be

18 Madden, supra, n. 15, citing Brown, supra, n. 17, at 309.

19 38 Cal.3d 112, 695 P.2d 653, 211 Cal. Rptr. 356 (1985).

20 Id., 38 Cal.3d at 121, 695 P.2d at 656.
2 Id., 38 Cal.3d at 124, 695 P.2d at 657.
22 Id., 38 Cal.3d at 124, 695 P.2d at 658.
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det ernined on a case-by-case basis.® In this case, Park has failed
to provide any evidence which woul d denonstrate that the robbery in
which he was a victim was any nore foreseeable to occur at the
Hager H ||l Happy Mart than anywhere in the surrounding area, or for
that matter in the world at large. Accordingly, there existed no
duty on the part of Coleman G| to provide for his safety fromthe
unforeseen crimnal acts of wunknown third parties. Since the
circuit court correctly granted summary judgnment in favor of

Coleman G|, the judgnment is affirned.
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z Mur phy, supra, n. 1, at 573.
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