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TACKETT, JUDGE: Jerry Fel dpausch appeals fromthe judgnment of
the Daviess Circuit Court denying himpunitive danmages agai nst
Hayden & Martin, Inc. and denying his request to inpose
individual liability on Charles Martin and Vincent Hayden. W
affirmin part, reverse in part, and remand for further

proceedi ngs consistent with this opinion.



Fel dpausch was enpl oyed at the Days Inn in Oaensboro,
Kent ucky when his friend, Hayden, approached hi m about taking a
new j ob. Hayden, who owned a construction conpany, had deci ded
to go into the hotel business with Martin. Because neither
Hayden nor Martin had any experience in running a hotel, they
proposed that Fel dpausch cone to work for them as the manager of
a hotel which they planned to build in Beaver Dam Kentucky. On
July 20, 1998, the parties entered into a contract wherein
Fel dpausch was hired as nmanager for the new Days |Inn being built
in Beaver Dam The term of his enploynent was for five years,
at an annual salary of $36, 000.00, plus benefits. The contract
i ncl uded provisions which would allow himto be term nated for
excessi ve use of al cohol which inpaired his ability to perform
his duties. The contract was signed by Hayden and Martin as
of ficers of Hayden & Martin, Inc. and al so individually.

Thr oughout the period of his enploynent by Hayden &
Martin, Inc., Feldpausch experienced conflict with both Hayden
and hi s daughter, Donna Howard, who was enpl oyed as marketing
director for the hotel. They accused himof drinking on the job
and having an affair with a femal e enployee. |In addition,
Fel dpausch felt that Hayden and Howard underm ned his authority
with his enpl oyees by ordering himto reinstate an enpl oyee whom
he had fired and by encouragi ng the enpl oyees to conplain to

Hayden directly about Fel dpausch’s perfornmance as nanager. On
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March 9, 1999, Hayden and Martin held a conference with
Fel dpausch to discuss their dissatisfaction with his job
per f or mance.

At that conference, the three of themreviewd a
letter detailing Hayden's conpl ai nts about Fel dpausch. The
letter stated that Fel dpausch had underesti mated the cost of the
Furniture, Fixture and Equi pnent package for the hotel by
approxi matel y $150, 000. 00, ordered incorrect quantities of
bathroomtile and carpet, and purchased inferior blankets. In
addi tion, Hayden found fault wth Fel dpausch’s hiring and
trai ning of enployees, and the cost and quality of the food
served at the continental breakfast. However at the concl usion
of the conference, Fel dpausch remained in their enploy as
manager of the hotel.

The next serious conflict between the parties occurred
in August 1999. The executive housekeeper, Annette Fort,
term nated an enpl oyee naned Billie Edge for wal ki ng out during
her shift. Feldpausch had been in the process of training Edge
to work the front desk; therefore, he rehired her for that
position. Fort was very upset with this decision, and she
expressed her displeasure to the other housekeepers as well as
to Hayden. Sonme of the housekeepers got together and drew up a
docunent stating that they would all quit if Edge were rehired.

Thi s docurment was signed and faxed to Hayden. Once again,
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Fel dpausch was called into Hayden’s office; however, this tine
it was to receive a letter signed by both Hayden and Martin
stating that he was termnated fromhis position due to
“nuner ous breaches of our Enpl oynent Agreenent. . .7

Fel dpausch filed suit agai nst Hayden & Martin, Inc.,
as well as Vincent Hayden and Charles Martin individually,
al | egi ng breach of his enploynent contract and requesting
conpensatory and punitive damages. A jury returned a unani nous
verdict in favor of Fel dpausch for the maxi num anount permtted
on each item of conpensatory danages submtted. The trial court
granted the defendants’ notion for a directed verdict as to
puni tive danmages; however, follow ng the verdict for the
plaintiff, the jury was permtted to consider the issue of
puni tive damages in order to elimnate the necessity of a
retrial after the appeal. N ne nenbers of the jury voted to
award $100, 000.00 in punitive damages. In its final judgnent,
the trial court declined to award punitive damages or
rei nbursenent for toll expenses, denied Fel dpausch’s request for
pre-judgnment interest on m|leage and health insurance
rei mbursenents, and refused to hold Vincent Hayden and Charl es
Martin liable for damages in their individual capacity. This
appeal foll owed.

Fel dpausch first argues that the trial court erred in

granting the defendants’ notion for a directed verdict on the



i ssue of punitive danages. The theory of the case which he
presented at trial was that Hayden | ured Fel dpausch away from
his enpl oynent of eighteen years by offering hima five-year
contract at a salary of $36,000.00, plus benefits, to cone to
work for Hayden & Martin. According to Fel dpausch, he
acconpani ed Hayden to the bank prior to the construction |oan
bei ng approved because the | ender required Hayden & Martin to
enpl oy a manager with some know edge of the hotel business.
Fel dpausch nmai ntains that, once the | oan was approved, Hayden
and Howard started criticizing his job performnce, underm ning
his authority with his enpl oyees, and spreadi ng sl anderous
runors regarding his drinking on the job and having an affair.
Fort, the executive housekeeper who replaced Fel dpausch as
manger, testified to Donna Howard's statenent that they were
payi ng Fel dpausch too nuch and wanted to get out of the
contract. Fel dpausch contends that all of this evidence
denonstrates that his enployers entered into the contract in bad
faith in that they intended fromthe beginning to nullify their
contractual obligations to himonce the business was up and
runni ng.

Hayden & Martin’s trial counsel nmade a notion for a
directed verdict on the issue of punitive damages at the cl ose
of the plaintiff’s case and again at the concl usion of the

trial. During the ensuing bench conferences, the trial court
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stated an understanding that punitive danmages coul d not be
awarded in an action for breach of contract. It appears that
the trial court relied on Kentucky Revised Statute (KRS) 411.184
which restricts punitive damages to cases where the defendant
acted wth “flagrant indifference to the rights of the plaintiff
and with a subjective awareness that such conduct will result in
death or bodily harm” However, the Kentucky Suprene Court
determ ned that the statute’s restriction on punitive damges
was an unconstitutional infringenment under the jural rights

doctrine. WIlliams v. Wlson, Ky., 972 S W2d 260 (1998). The

Wl lians court upheld the standard for awardi ng punitive damges

previously articulated in Horton v. Union Light, Heat, and Power

Co., Ky. 690 S.W2d 382 (1985) which required conduct that was
out rageous “because of the defendant’s evil notive or his
reckless indifference to the rights of others.” Id. at 389.
(Citations omtted.) These cases were di scussed, anong ot hers,
during both counsels’ argunents to the bench. Nevertheless, the
trial court granted the second notion for directed verdict while
apparently maintaining the view that punitive damages were not
proper in a case involving contracts.

As nmentioned however, in an attenpt to avoid a retrial
in the event the decision was reversed, the trial court
bi furcated the issues and allowed the jury to deliberate on the

i ssue of punitive danages once they had found in favor of the
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plaintiff. The jury instruction on punitive damages used

| anguage identical to the standard stated in Horton. A nine-

menber majority of the jury found in favor of Fel dpausch on the
i ssue of punitive damages and awar ded hi m $100, 000. 00.

In the final judgnent, the trial court declined to
award punitive damages wi thout further explanation. Fel dpausch
argues that the trial court’s determ nation that he was not
entitled to punitive danages was erroneous under our decision in

Hol | i day v. Canpbell, Ky. App., 873 S.W2d 839 (1994), which

states as foll ows:

The essence of the question as to whether

the dispute is nerely contractual or whether

there are tortious elenments justifying an

award of punitive damages depends first on

whet her there is proof of bad faith and next

whet her the proof is sufficient for the jury

to conclude that there was “conduct that is

out rageous, because of the defendant’s evil

notive or his reckless indifference to the

rights of others.”
Id. at 841. (CGtations omtted.) He contends that Hayden and
hi s daught er sl anderously gossi ped about himand fal sely accused
hi m of drunkenness and an affair conducted at the hotel.
Clearly, this sort of behavior on the part of his enployer could
be considered torti ous above and beyond the act of breaking the
contract. Consequently, upon proof that Hayden sl andered
Fel dpausch, while acting in bad faith, and that such conduct was

outrageous, the jury would properly be allowed to consi der



punitive danmages. |n addition, although Fel dpausch does not

cite Faulkner Drilling Co. v. &Goss, Ky. App., 943 S.W2d 634

(1997), we held that punitive damages are proper in a contracts
case where fraud in the inducenent is shown. Therefore, if the
evi dence introduced at trial indicated that Hayden never
i ntended to honor his contractual obligations to Fel dpausch when
he induced himto sign an enploynent contract with Hayden &
Martin, Inc., such proof would also entitle himto have the jury
consi der punitive damages.

After having carefully reviewed the videotaped record,
it is clear the trial court erroneously determ ned that
Fel dpausch coul d not recover punitive damages for a breach of
contract under any circunstances. Consequently, that portion of
the trial court’s judgnment which denied the award of punitive
damages is vacated and the case is remanded for a determ nation
of whet her Fel dpausch is entitled to punitive damages under the

standards found in either Holliday or Faul kner Drilling. Since

the jury was allowed to deliberate on the issue of punitive
damages, the trial court’s denial of that award has the
character of a judgnment notw thstanding the verdict. A notion
for judgnent notw thstanding the verdict is governed by the sane

considerations as a notion for directed verdict. Casinelli wv.

Begl ey, Ky. App., 433 S.W2d 651 (1968). Therefore, on remand,

the trial court must determ ne whether the jury’'s decision to
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award punitive damages was flagrantly against the evidence “so
as to indicate that it was reached as a result of passion or

prejudice.” Sand H Il Energy, Inc. v. Ford Motor Co., 83 S.W3d

483 (2002). (Citations omtted.)

Fel dpausch next appeals the trial court’s refusal to
hol d Vi ncent Hayden and Charles Martin liable in their
i ndi vi dual capacities. Feldpausch bases this argunent on the
fact that there are two signature |ines for each of them Under
one line, their capacity as officers of Hayden & Martin is
printed and under the other line the word “individually” is
printed after each of their nanes. KRS 371.065 sets forth the
requi renents for an enforceabl e guaranty, which include a
witten instrunment, signed by the guarantors, and contai ni ng
| anguage which specifies their maxi num aggregate liability as
well as the date on which the guaranty term nates. The initia
draft of the contract, prepared by Fel dpausch’ s attorney,
contai ned such a guaranty provision. However, after he
presented the contract to Hayden, an attorney for Charles Martin
reviewed it and nmade revisions which included striking the
guaranty | anguage and reduci ng the I ength of the enpl oynent
period fromten years to five years. This revised contract was
t he one which the parties signed and whi ch governed their

rel ati onship. KRS 371.065 contains very specific requirenents,



whi ch are not met by this contract, in order to enforce
individual liability against a guarantor.

Fel dpausch al so contends that the defendants shoul d be
estopped fromarguing that they are not individually Iiable due
to detrinental reliance. The trial court heard evidence on this
issue in the formof avowal testinony. Feldpausch testified
t hat he believed the signature |lines under Hayden's and Martin’s
nanmes which stated that they were signing “individually” meant
that they were each |iable for damages in the event the contract
was breached. He also stated that he would not have entered
into this contract if he had understood that only Hayden &
Martin, Inc. was |liable for damages due to of his concern about
t he corporation renmai ning solvent. Fel dpausch gave the only
testinmony on this issue and he never indicated that Hayden and
Martin actively msled himas to their status as guarantors.
After reviewi ng the evidence, we cannot say that any prom ses
were made to induce his alleged detrinental reliance.
Consequently, we believe that the trial court correctly
determ ned that the provisions of the contract did not neet the
requirenents in KRS 371. 065, and therefore declined to hold
Hayden and Martin |iable as individuals.

In addition, Feldpausch argues that the trial court
erred in refusing to award rei nbursenent for toll expenses in

accordance with the jury's verdict. The contract provided that
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Fel dpausch woul d receive “rei nbursenent of autonobile ml|eage at
the rate approved by the I RS and ot her expenses reasonably
related to the performance of his job duties.” H's use of a
toll road to and fromwork had accurnul ated $288.00 in tol
expenses. W agree with the trial court’s determ nation that
the contract did not provide for reinbursenent for toll expenses
since driving to and fromwork was not an activity reasonably
related to the performance of Fel dpausch’s job duties.

Finally, Feldpausch contends that the trial court
inproperly refused to order pre-judgnent interest on the jury’s
awards for nedical insurance prem uns and ml|eage. The clains
for nedical insurance and travel mleage are unliquidated
damages because their anounts were not specified in the
contract, but rather, were determ ned through the evidence
introduced at trial. Consequently, only post-judgnment interest

may be assessed agai nst the defendants. Atlantic Painting &

Contracting, Inc. v. Nashville Bridge Co., Ky., 670 S.W2d 841

(1984) .

In summation, the trial court properly refused to hold
Vi ncent Hayden and Charles Martin individually liable for
damages, refused to accept the jury’'s decision to award tol
expenses, and refused to assess pre-judgnent interest for the
anounts of the medical insurance and mleage clains. However,

because the trial court incorrectly determ ned that punitive
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damages were not available in an action for breach of contract,
we reverse this portion of the judgnent and remand the case for
a new determ nation on the issue of punitive danmages in
accordance with the standards set forth in Horton.
Consequently, the judgnent of the Daviess Crcuit Court is
affirmed in part, reversed in part, and remanded for further

proceedi ngs consistent with this opinion.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEES:
David W Lamar R Scott Plain, Sr.
Onensbor o, Kentucky Onensbor o, Kentucky
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