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BEFORE: BAKER, GUI DUG.I, AND KNOPF, JUDGES.

KNOPF, JUDGE: Donald Heavrin, the executor of the estate of
Robert E. Harrod, deceased, appeals fromorders of the Jefferson
Crcuit Court, entered July 12, 2001, and Novenber 27, 2001,

di smissing his clains for damages agai nst doctors Hunt Jones and

Edward Scofield. Heavrin alleges that the doctors did not



di agnose Harrod' s cancer as soon as they should have and thus
deprived himof the benefits of earlier treatnent. The tria
court ruled that Heavrin had failed to proffer evidence tending
to show that the doctors’ alleged negligence caused Harrod any
harm W agree and affirm

Harrod consulted the doctors, Jones his primary-care
physi ci an and Scofield a thoracic surgeon, in August 1993. They
found fluid in the pericardial sac, the nmenbrane that envel ops
the heart, and in both lungs. They also found enlarged | ynph
nodes in the medi astinum the m d-chest region. Apparently
these synptons are strongly indicative of cancer, particularly
in a patient such as Harrod with a I ong history of heavy
snmoking. Dr. Scofield renoved a small portion of the
pericardial sac for testing and to drain the fluid; he had the
fluid tested; he perforned a bronchoscopy in the course of which
he washed the | ynph nodes; and he had the wash sol ution tested.
None of these tests returned definitive evidence of cancer. Not
until March 1994, when Dr. Scofield perforned a biopsy on one of
Harrod' s enl arged | ynph nodes, were cancer cells recovered.
Soon thereafter Harrod began undergoi ng radi ot herapy, but he
succunbed to the cancer in Septenber 1994.

Heavrin contends that the doctors should have
performed a biopsy in August 1993. Had they done so, he argues,

t he cancer would have been identified nonths earlier than it was



and there is a chance that treatnent woul d have been nore
effective. The trial court ruled that Heavrin could not recover
unl ess he proved that there was a substantial chance of a better
out cone had Harrod been di agnosed and treated sooner. Because
Heavrin' s proffered expert testinony did not neet that burden,
the trial court dismssed his claim Heavrin insists that the
trial court inposed too severe a burden of proof.

To establish a prima facie case of nedi cal
mal practice, a plaintiff nust introduce evidence, in the form of
expert testinony, denonstrating (1) the standard of care
recogni zed by the nedical community as applicable to the
particul ar defendant, (2) that the defendant departed fromthat
standard, and (3) that the defendant’s departure was a proxi mate
cause of the plaintiff’s injuries.® Heavrin is prepared to offer
testimony by M chael Huncharek, MD., that a reasonably carefu
practitioner woul d have di agnosed Harrod’ s cancer sooner than
Jones and Scofield did.

To make out a prima facie case of causation, Heavrin
nmust present expert testinony that establishes that it is

probabl e, not nerely possible, that damages resulted fromthe

! Reans v Stutler, Ky., 642 S.W2d 586 (1982); Jarboe v. Harting,
Ky., 397 S.W2d 775 (1965).




all egedly tardy diagnosis.? Heavrin clains that the doctors’
negl i gence caused Harrod to suffer a “lost chance” of nore
successful treatnment. Huncharek testified that Harrod s cancer
may have advanced fromstage II11A to stage |I11B between August
of 1993 and March of 1994. |If so, according to Huncharek, then
hi s chance of a successful treatnent (survival for five years)
was reduced from about ten or fifteen percent to about five
percent. Heavrin's argunment fromthis evidence appears to be
twofol d, corresponding to two fornms in which sone courts have
adopt ed the | ost-chance doctrine.

He first argues that the reduction of even a slim
chance of survival should be deened sufficient evidence to raise
a jury question as to whether the negligence caused Harrod's
all egedly premature death.® As noted above, however, precedents
fromour highest court clearly require that the all eged harm
result probably, not nmerely possibly, fromthe all eged
negli gence. Even were we so inclined, it would not be for this

Court to depart fromthat precedent.

2 Baylis v. Lourdes Hospital, Inc., Ky., 805 S.w2d 122 (1991);
Wal den v. Jones, Ky., 439 S.W2d 571 (1968).

3 Herskovits v. Group Heal th Cooperative of Puget Sound, 664 P.2d
474 (Wash. 1983); Gardner v. Pawiw, 696 A 2d 599 (N.J. 1997).




Gting Richard v. Adair Hospital Foundation Corp.,*

Heavrin argues that the proxi mate cause required by our
precedents is only a “substantial probability” that negligence
resulted in harm not necessarily a |likelihood “nore probable
than not.” W need not address this distinction, however, for
even if we agreed with Heavrin about the distinction, his
proffered evidence does not, as the trial court found, neet a
substantial probability requirenment. Indeed, it is doubtful
whet her his evidence could be thought to establish even the
possibility that the all eged negligence cased premature death.
More interesting is Heavrin' s suggestion that Harrod's
injury was not his allegedly premature death, but the | ost
chance itself of nore effective treatnment. No Kentucky court
has recognized this theory of recovery, but courts el sewhere
have.® Under this theory, Heavrin would be obliged to prove not
that the allegedly tardy di agnosis probably caused a prenature
death, but that it probably caused Harrod to | ose a chance for

nore effective treatnent.

“ Ky. App., 566 S.W2d 791 (1978).

> Alberts v. Schultz, 975 P.2d 1279 (N.M 1999) (citing Baer v.
Regents of the University of California, 972 P.2d 9 (N M App.
1999) and adopting this version of the | ost-chance doctrine);
Kramer v. Lewisville Menorial Hospital, 858 S.W2d 397 (Tex.
1993) (discussing but rejecting several variations on the |ost-
chance theory of recovery).




Al though the theory is interesting, this case permts
us neither to accept nor to reject it. Heavrin did not obtain a
ruling on this theory fromthe trial court; the question was
t hus not properly preserved for our review. FEven if we accepted
the theory, noreover, we are persuaded that Heavrin s causation
evi dence woul d not suffice.

The bi opsy showed that Harrod had a relatively
untreatabl e type of cancer. Heavrin' s expert testified that the
cancer may have been at stage IIl A in August 1993, but nmay
al ready have been at stage IIIB. In either case, the sad fact
is that the chance for effective treatnent had al ready becone
slight. The expert’s inability to say that in August Harrod’s
cancer was at an earlier stage, and the fact that, regardl ess of
its stage, the cancer was very likely untreatabl e persuade us
t hat Heavrin could not nmeet his burden of showi ng that the
doctors’ all eged negligence had probably caused Harrod to | ose a
chance of effective treatnent, even if that was the extent of
hi s burden.

We agree, in sum wth the trial court’s concl usion
that Heavrin s evidence failed to establish one of the el enments
of his prima facie case. There is no nerit to his contention
that the trial court abused its discretion by addressing this
issue at a pre-trial hearing. The issue did not ripen until

Heavrin announced shortly before trial that he would rely on his



expert’s deposition. At that point the trial court was
justified in asking Heavrin to show that the deposition nmet his
prima facie burden. If it did not, after all, a costly tria
woul d be pointless.® Nor is there any nerit to his claimthat he
was not given an adequate opportunity to prepare for the
hearing. The case was already six years old and had been
continued three tines. Heavrin had el even days to prepare. He
has identified nothing he would have done differently with nore
time, and even if there was sonething, the trial court’s
t houghtful response to his notion to reconsider elimnated any
possibility of prejudice.’

Accordingly, we affirmthe July 12, 2001, order of the
Jefferson Circuit Court.

ALL CONCUR

© Cf. Curry v. Curry, Ky. App., 834 S.Ww2d 701 (1992) (tria
court did not abuse its discretion by entertaining a pivotal but
technically tardy notion to dism ss).

" Snodgrass v. Commonweal th, Ky., 814 S.W2d 579 (1991)

(di scussing factors bearing on the appropriateness of a

conti nuance); Kentucky Farm Bureau Miutual | nsurance Conpany V.
Burton, Ky. App., 922 S.W2d 385 (1996) (trial court is
entrusted with broad discretion to rule on notions for

conti nuance).
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