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McANULTY, JUDGE. d enn West (hereinafter appellant) appeals his
conviction in the Calloway Circuit Court for one count of
crimnal mschief in the first degree, one count of crimnnal

m schief in the second degree, seven counts of wanton

endanger nent, one count of possession of marijuana and one count
of carrying a conceal ed deadly weapon. On appeal, he argues
that the trial court erred in failing to conduct a conpetency

heari ng as required by Kentucky Revised Statutes (KRS) 504. 100;



that the testinony of a jailhouse informnt should have been
excl uded; that he should have been charged with no nore than
t hree counts of wanton endangernent; and finally, that excessive
security surrounding himat trial violated his constitutiona
rights. W have reviewed these allegations, and we affirm

The charges in this case arose after the residences of
Donald Crawford and A en Crawford were shot at froma vehicle by
an unknown assailant. On Septenber 10, 1997, at about 9: 30
p.m, Margaret and Donald Crawford were at hone when soneone
shot at their house. Neither was injured. A neighbor observed
a vehicle’'s taillights pass slowy by the Crawford house at the
time he heard the gunshots. The next night, Septenber 11, 1997,
at about 8:00 p.m, Donald and Margaret Crawford were in their
living roomwhen they heard what sounded |ike “machine gun fire”
and nurerous bullets entered their home. They dropped to the
fl oor and avoided injury. A neighbor observed a dark car with
one headlight out parked in front of the Crawford residence
whi ch drove off quickly. Also on Septenber 11, soneone shot at
the residence of Gen Crawmford, Donald s brother. @ en
Crawf ord, his daughter Cathy, and granddaughter were in the
residence at the tine. Cathy Crawford ran outsi de and observed
a dark vehicle drive slowy away.

Wil e investigating the shooting at the den Crawford

house on Septenber 11, 1997, a | aw enforcenent officer observed



an “Explorer-type” vehicle with a headlight out drive past the
house. O ficers saw a dark green “Bronco-like” vehicle with one
headl i ght drive by the Donal d Crawford house tw ce while they
were collecting shell casings fromthe road. Appellant owned a
1994 Expl orer on Septenber 10 and 11. He traded it at Parker
Ford for a newer nodel on Septenber 11. On Septenber 15, one of
t he owners of Parker Ford allowed a search of the vehicle.

El even 9mm shel |l casings were recovered frominside the vehicle,
whi ch had a front headlight out.

During a search of appellant’s hone pursuant to a
search warrant, officers recovered a Norinco 9nm sem -autonmatic
pistol, a Browning 380 sem -automatic pistol, 9mm fired shel
casings and a box of 9mm amunition. The Kentucky State Police
crime |ab determ ned that 9nmm shell casings found on the highway
in front of Donald Crawford’ s house on Septenber 11, 1997, cane
fromthe Norinco sem -automatic pistol found in appellant’s
home. Two bullet fragnents recovered fromthe residence al so
mat ched the Norinco. A 380 shell casing found on the highway in
front of the Donald Crawford residence on Septenber 11, 1997,
was fired fromthe Browning 380 sem -autonmatic pistol found in
appel lant’ s residence. Two 9mm shel |l casings found on Septenber
11, 1997, on the highway in front of the Gen Crawford residence
were fired fromthe Norinco sem -automatic found in appellant’s

resi dence.



On appeal, appellant first argues that the trial court
erred in failing to conduct a hearing, as required by KRS
504.100(3), on his conpetency to stand trial. The conpetency
hearing referenced in KRS 504.100(3) is mandatory and cannot be

wai ved by a defendant. MIlls v. Commonweal th, Ky., 996 S. W 2d

473, 486 (1999), cert. denied, 528 U S. 1164, 120 S. C. 1182,
145 L. Ed. 2d 1088 (2000). Appellant’s trial took place before

the Court in MIIs stated that the hearing is mandatory. Wen

such a hearing is held it nust be an evidentiary hearing
all om ng the defendant to cross-exam ne w tnesses, including the

psychi atrist or psychol ogist. Gabbard v. Commonweal th, Ky., 887

S.W2d 547, 551 (1994).

Appel | ant acknow edges that this error is not
preserved. He argues that because the statute mandates a
hearing, this is an issue which cannot be waived and constitutes
a pal pable error pursuant to RCr 10.26. W agree that appell ant
has identified an i ssue which nay be reviewed on appeal. In
reviewmng a trial court’s failure to hold a conpetency heari ng,
the standard is “[w] hether a reasonable judge, situated as was
the trial court judge whose failure to conduct an evidentiary
hearing is being reviewed, should have experienced doubt wth
respect to conpetency to stand trial.” MIlls, 996 S.W2d at

486, quoting WIllianms v. Bordenkircher, 696 F.2d 464, 467 (6th

Cir. 1983). If the reasonable judge woul d not have experienced
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doubt, the lack of a hearing nmay be considered harm ess error.

I d.

In Thonpson v. Conmmonwealth, Ky., 56 S.W3d 406, 407-

408 (2001), the trial court ordered a defendant evaluated to
determ ne his conpetency to stand trial, but the court did not
hol d a conpetency hearing follow ng the nental evaluation. On
review, the Kentucky Supreme Court held that “the trial court’s
own order establishes the sufficiency of the trial judge s |evel
of doubt as to Thonpson’'s conpetence to plead guilty.” Id. at
408. That order stated that the court had been inforned of

i ssues of mental illnesses and neurol ogi cal problenms which m ght
affect the defendant’s ability to perceive and interpret

i nformati on provi ded by counsel. Because of the concerns
expressed by the judge, the trial court’s failure to hold the
mandat ory hearing pursuant to KRS 504.100(3) violated the

def endant’s due process rights. Id.

In MIls, however, the Kentucky Supreme Court
concluded that a trial court’s failure to hold a hearing was
harm ess error. The defendant had given notice of his intention
to introduce evidence concerning nental illness, insanity, or a
mental defect. MIls, 996 S.W2d at 485. The trial court
ordered a psychiatric evaluation to address the issues of his
conpetence to stand trial and his sanity. 1d. at 485-86. The

psychi atrist reported that the defendant was conpetent and abl e
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to assist in his defense. Thereafter, defense counsel inforned
the court that MI|Is waived the conpetency hearing. 1d. at 486.
The Suprene Court, on appeal, held that the defendant coul d not
wai ve a conpetency hearing, but under the standard for failure
to conduct an evidentiary hearing there was nothing to cause a
reasonabl e doubt as to MIIs’ conpetence to stand trial. The
Supreme Court determned the trial court only ordered the

exam nation “out of expediency in response to MIIls’ notice.”
Wth no factual basis for the trial judge to reasonably doubt

t he defendant’ s conpetence, the failure to hold a hearing was
harm ess error. 1d.

In the case at bar, defense counsel asserted in his
notion that appellant did not exhibit the capacity to conprehend
t he nature and consequences of the proceedi ngs agai nst hi mand
did not appear to either want or be able to participate in his
defense. Counsel cited the foll ow ng reasons for the notion:
the bizarre nature of the offense; famly nenbers’ revel ation
that there were nental or chem cal disorders within three
generations of the famly; and appellant’s denial “in totality”
of any nmental condition or substance abuse.

The trial court ordered a nental evaluation as to both
appel l ant’ s conpetence to stand trial and his nmental condition
at the time of the offense. The judge did not include any facts

in support of the order. The evaluating psychol ogi st found that
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appel | ant understood the charges against him had the ability to
understand the significance of a plea of guilty or not qguilty,
and was conpetent to participate rationally in his own defense.
Al t hough appel l ant’ s counsel asked for a second evaluation, this
was based on his belief that a nore conprehensive exam nation
could be conducted at the Kentucky Correctional Psychiatric
Center, and not on any new or different behaviors or information
pertaining to appellant’s nmental condition.

We believe the case at bar bears nore simlarity to
M1 ls than Thonpson in the facts surrounding the issue of
conpetency. It appears that the court’s order was only in
response to appellant’s notion for a determi nation of his
conpetence to stand trial. Appellant’s notion, in turn, was
based nore on conjecture than on any clear facts. Appellant
points to no additional facts, such as his behavior or other
i nformati on external to the proceedi ngs, which would cause a
reasonabl e judge to doubt appellant’s conpetence. Therefore, we
conclude that the failure to hold a hearing in this case was
harm ess error

Appel I ant’ s second assignment of error is that the
trial court should not have permtted the jail house informant,
Jeffrey Bray, to testify. Appellant identifies problens with
j ail house informants generally and with this one in particul ar:

Bray was serving sentences for crimes involving di shonesty
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(possession of a forged instrunment and theft by deception); Bray
admtted that he had read the | egal docunents sent to appell ant
by his attorney, affording himbackground know edge about the
case; and Bray had testified against at |east one other crimna
def endant. Appellant argued at trial that the evidence should
have been excl uded under KRE 403 because it was nore prejudicial
t han probative, and cross-exam nation of the informant woul d not
be sufficient to overconme the prejudice. Appellant also argued
that the witness was not conpetent to testify under KRE 601(4)
because he | acked the capacity to understand the obligation of a
wtness to tell the truth.

Bray testified that appellant told himin jail he was
mad and did sone shooting at a residence wwth a sem -automatic
weapon. He said appellant told himthere was a little girl
there. The Commonweal th argues that the evidence was properly
all owed, and that it was not crucial since a firearns expert
testified that the shell casings and bullets found outside the
honmes of G en and of Donald Crawford cane from appellant’s 9mm
Norinco pistol. However, we believe that the evidence offered
by the informant had significance since appellant’s defense was
t hat the guns nust have been taken from his hone or vehicle
before being fired at the Crawmford residences. The informant’s
evi dence helped to tie appellant to the crinmes and undercut his

defense that his guns were stolen and used by somneone el se.
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Appel | ant argues on appeal that the courts of this
Commonweal th shoul d enforce stricter limtations on the use of
government informers because their testinonial assistance is
i nherently unreliable. He urges the courts of the Commobnweal th
to adopt specific guidelines, such as in the Ckl ahoma case of

Dodd v. State, 993 P.2d 778, 784 (Ckla. 2000). The Dodd court

war ned: “Courts should be exceedingly leery of jailhouse
informants, especially if there is a hint that the informant
recei ved sonme sort of a benefit for his or her testinony.” |d.
at 783. Dodd provided for increased disclosure in discovery so
t hat defense counsel could nore know edgeably cross-exam ne
informants, and for an instruction to the jury inform ng them of
the “greater care” required when assessing the testinony of an
informant. 1d. at 784.

We find no authority for such an approach in Kentucky.
Simlar issues have been raised and rejected as policy in our

courts. In Parrish v. Commonweal th, Ky., 121 S.W3d 198, 203

(2003), the defendant argued that the testinony of a jailhouse

i nformant shoul d have been excl uded because it was inherently
suspect, and its reliability should have been the subject of a
cautionary adnonition. The Kentucky Suprenme Court rejected this
argunent, stating that the rule is that “the credibility of

Wi tnesses and the weight to be given sworn testinony are matters

for the jury to decide.” 1d. The Court observed that the



i nformant was cross-exam ned by the defense. 1d. In a capital
case, the Suprene Court found no authority for the proposition
that the trial court nust instruct on a jailhouse informant's

benefit fromtestifying. Stopher v. Commonweal th, Ky., 57

S.W3d 787, 804 (2001). W conclude that the trial court was
not required to give greater scrutiny to the jail house
informant’s testinmony. W affirmthe trial court’s decision
that the probative value of the evidence was not substantially
out wei ghed by the dangers of undue prejudice.

Appel | ant next argues that the trial court erred when
it instructed the jury as to seven counts of wanton endanger nent
rat her than three counts. Appellant was charged with seven
counts of wanton endangernent on the basis that there were seven
people in total in the houses when shots were fired. Appellant
contends he should only have been charged with three counts for
each of the three occurrences of shooting. W disagree.

Under KRS 508. 060, a person is guilty of wanton
endangernment in the first degree when, under circunstances
mani festing extrenme indifference to the value of human |ife, he
want onl y engages in conduct which creates a substantial danger
of death or serious physical injury to another person.

Appel lant cites Justice Lei bson’ s dissent in Al exander v.

Commonweal th, Ky., 766 S.W2d 631 (1988), in which Justice

Lei bson contended that a “single act of wanton endangernent may
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endanger one or nmany, but it is only one offense” under the
Penal Code. Justice Leibson argued that the statute was
designed to prohibit the conduct which endangered another, but
fortuitously did not cause actual harm and so constituted a
singl e punishable act. Appellant believes the words of the
statute support his claimthat the act creates the offense, not
t he nunber of people affected by the act.

When considering whether nmultiple offenses and
puni shnments for a single transaction are valid, the controlling

factor is legislative intent. Henneneyer v. Commonweal th, Ky.,

580 S.w2d 211 (1979); see also KRS 505.020(1)(c). In
Hennenmeyer, the Kentucky Suprenme Court exam ned the |egislative
i ntent behind the enactnent of the wanton endangernment statute
to determ ne whether it was to punish a particular act or a

continuous course of conduct. |1d. at 214-215. |In Henneneyer,

t he def endant was charged with six counts of wanton endanger nent
for firing six shots at a group of policenen. The Court held
t hat the wanton endangernent statute was not designed to punish
a continuous course of conduct, and that each of the six shots
constituted a separate offense. |1d. at 215.

The case |l eft open the question raised in the case at
bar — whet her a defendant may be charged w th wanton
endangernment for each person endangered. W believe the Suprene

Court’s elucidation of |legislative intent in Hennenmeyer supports
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chargi ng for wanton endangernment according to the nunber of
persons inperil ed:

Did the General Assenbly, by the enactnent
of KRS 508. 060, intend to punish a
particular act or did it intend to punish a
conti nuous course of conduct? W have no
difficulty in arriving at the concl usion
that it was designed to protect each and
every person fromeach act comng within the
definition of the statute. It is not a
statute designed to punish a continuous
course of conduct.

I d. (Enphasis added).

Appel lant fails to convince us that Henneneyer was not

deci ded correctly. Accordingly, we conclude that the shooti ngs
whi ch endangered seven persons in total could be charged as
seven separate offenses of wanton endangernent.

Finally, appellant contends that he was denied a fair
trial by having to wear handcuffs in the courtroom and bei ng
cl osely guarded by deputy sheriffs during the trial. The
Commonweal th argues that this issue is unpreserved for review on
appeal under RCr 9.22. Appellant did not raise at trial the
i ssues of how he was guarded or handcuffed. Not until his
notion for newtrial did he assert this issue as error. At
trial, defense counsel had argued that appellant was deni ed due
process, equal protection of |aw and effective assistance of
counsel due to failings of the new courthouse facilities to

afford himeffective opportunities to speak with his client and
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Wi t nesses, and to avoid encounters with jurors. Appellant noved
for a mstrial, which the trial court denied.

The prem se for the principle that issues not
presented to the trial court are unpreserved for appellate
reviewis that the trial court should be afforded a reasonable
opportunity to rule upon alleged errors that could have been

corrected at trial. Mnns v. Comonweal th, Ky., 80 S.W3d 439,

440 (2002). Appellant’s failure to raise the issue at trial he
cites on appeal neans that the trial court had no opportunity to
adopt any changes, to question jurors as to what they had
observed or to give a curative adnonition if the situation
called for it. Objection to alleged inproprieties that occurred
during the trial cannot be nade after the jury verdict. Patrick

v. Commonweal th, Ky., 436 S.W2d 69, 74 (1968). W agree with

t he Commonweal th that appellant failed to preserve this alleged
error for appellate review by contenporaneous objection.
For the foregoing reasons, we affirmthe judgnent of

the Calloway GCircuit Court.
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