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BEFORE: JOHNSON AND KNOPF, JUDGES; AND M LLER, SENI OR JUDGE.'!
JOHNSON, JUDGE: WMargaret A. Jones has appeal ed froma judgnent
and decree entered by the Hardin Crcuit Court on Novenber 26,
2001, which adopted the Donestic Rel ations Conm ssioner’s
findings of fact and conclusions of |aw. Having concl uded that
the trial court’s findings of fact were not clearly erroneous

and that it did not abuse its discretion in dividing the marital

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.



property and debts and by denying Margaret’s mai nt enance cl ai m

we affirm

WIlliam G Jones and Margaret A. Jones have been
marri ed and divorced twice; no children were born of either
marriage. The parties were first married on October 19, 1974.
The first marriage was di ssol ved pursuant to a separation and

property settlenment agreenent dated January 26, 1987, and a

decree of dissolution of marriage entered on April 6, 1987. The

couple divided their interest in various personal and rea
property pursuant to the property settl enent agreenent.

Margaret received inter alia, a duplex, a house, a farm and a

parcel of real estate, all of which were |ocated in Kentucky;

parcel of real estate in Florida; two autonobiles; her persona

property; and $200.00 per nonth fromWIliams mlitary
retirement pension, as well as 20% of any increase in his
mlitary retirenment pension as of January 26, 1987. Margaret
assuned all indebtedness on the real property she received,
except WIIliam assuned a second nortgage on Margaret’s dupl ex.

WIlliamreceived, inter alia, $1,000.00 of Margaret’s savings;

dupl ex in Kentucky; a farmin Kentucky; a condom niumin

a

Florida; a parcel of real estate in Florida; a pickup truck; al

of the parties’ interest in Panda Petes Corporation; his

personal property; and his mlitary retirenent, with the

exception of that portion awarded to Margaret. WIIliam assuned
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all indebtedness on the real property he received. The property
settlement agreenent finally provided that “[i]t iIs understood
and agreed between the parties that any property or indebtedness
not specifically mentioned herein shall be shared equally by the
parties.”

On Cctober 19, 1987, about six nonths after their
di vorce was final, the parties remarried. On March 4, 1998,
Wlliamfiled a petition for |egal separation. Over the next

two years, the parties then filed various pendente lite notions,

and on January 21, 2000, WIlliamnoved the trial court to
convert the petition for |egal separation to a petition for

di ssolution of marriage.? The parties then filed various
financi al disclosure docunents, and after nunerous continuances,
a three-hour evidentiary hearing was held before the Donestic
Rel ati ons Conmi ssioner on July 16, 2001.

On Septenber 28, 2001, the Conmm ssioner filed his
report, which recommended a division of the parties’ property
and debts and a denial of Margaret’s request for naintenance.
Margaret filed objections to the Conmm ssioner’s reconmendati ons,
whi ch were deni ed by an order entered on Novenber 26, 2001. The

trial court adopted the Conmm ssioner’s recomended findings of

2 On September 1, 1998, the Larue Circuit Court entered an agreed order in the
previous divorce action, 87-Cl-016, which directed Wlliamto pay Margaret

her portion of his mlitary retirenent pay in the amount of $251.53 per

nont h, beginning inediately. This sumincluded 20% of the increase WIlliam
had received since 1987.



fact and conclusions of law in the judgnent and decree entered
on Novenber 26, 2001. This appeal followed.

Margaret has raised five issues on appeal. Four of
t hese i ssues involve the division of marital property and debts
and the fifth issue concerns her claimfor maintenance. Cur
standard of reviewon all these issues is |limted to first
det erm ni ng whet her the findings of fact relied upon by the
trial court for its ruling were clearly erroneous, and second to
determ ning based on those factual findings whether the tria
court abused its discretion in dividing the property and debts
and by denying the maintenance claim?

Margaret first argues that the trial court erred by
dividing the equity in the marital residence as of the date of
t he divorce instead of the date of the parties’ separation.
Margaret clains that since she nade all the nortgage paynents
after the parties separated that she should “at the very | east,
be awarded the equity in the house fromthe tine the parties
separated on February 22, 1998[,] up and until the date of the
final hearing on July 16, 2001.”

Margaret clains that she made nonthly paynents of
$515. 00 from funds she received fromdisability insurance,
social security disability, and rents from her non-nmarital

property. The trial court valued the residence at $78, 000. 00,

3 Kentucky Rules of Civil Procedure (CR) 52.01; Drake v. Drake, Ky.App., 721
S.W2d 728, 730 (1986).




with a nortgage on the date of dissolution of $8,130.00, and
ordered that the equity of $69,870.00 be divided equally between
the parties. Margaret states in her brief that she “wants al

of the equity accunulated in the marital property fromthe date
she and WIliam separated[;]” but when she cal cul ates the anount
of the trial court’s alleged error, she only asks that her
paynment to Wlliamfor his equity in the house be decreased by
$7, 435. 00. *

Marital property is all property acquired by either
spouse subsequent to the marriage.®> WIIiam and Margaret
purchased their marital residence in 1998 after they remarri ed,
and it is clearly marital property. KRS 403.190(1) provides
four factors to be considered in distributing marital property:

(a) Contribution of each spouse to

acqui sition of the marital property,
including contribution of a spouse as

honenaker ;

(b) Value of the property set apart to each
spouse;

(c) Duration of the marriage; and

4 Margaret clains that instead of the nortgage payoff of $8,130.00 that was
used by the trial court that it should have used $23,000.00, the anpunt owed
in June 1998. Thus, Margaret clains that with the payments she nmade during
the parties’ separation she reduced the debt by $14,870.00. Her calcul ation
di vides $14,870.00 by two to arrive at her clainmed error of $7,435.00. W
fail to understand the reason for dividing the $14,870.00 by two, since her
argunent is that her paynments al one produced the entire increase in equity of
$14, 870. 00.

5 KRS 403. 190(2).



(d) Economc circunmstances of each spouse
when the division of property is to
becone effective, including the
desirability of awarding the famly
home or the right to live therein for
reasonabl e periods to the spouse having
custody of any children.

Mar garet argues that, in contravention of KRS
403.190(1)(a), the “Comm ssioner failed to consider [her] sole
contribution to the acquisition of the marital residence from

» 6

the tine the parties separated. She relies upon Stallings v.

Stallings,’ in support of her contention, but we concl ude that
Stallings actually supports Wllianms position. 1In Stallings,
our Supreme Court noted that property acquired after separation
but before entry of the decree is presunmed to be marital
property. 8

The major flaw in Margaret’s argunent is that all the
funds that she used in naking the paynents on the nortgage
during the period of separation were marital property. As the

Suprene Court noted in Stallings, supra, the exclusions fromthe

definition of marital property are limted to those at KRS
403.190(2). None of the funds used by Margaret to pay the

nortgage cone within the statutory exclusion. The trial court’s

6 At all times relevant to this appeal, Margaret resided in the marital hone.
" Ky., 606 S.W2d 163 (1980).

8 Stallings, supra at 164; see also Neidlinger v. Neidlinger, Ky., 52 S.W3d
513, 522 n.5 (2001) (citing KRS 403.190(2); and Stallings, supra).




findings of fact were not clearly erroneous, and it did not
abuse its wide discretion in dividing this marital property.?®
Margaret also clains that the trial court erred by
finding that she and Wlliamentered into an oral agreenent
whereby WIliamwould pay various bills on behalf of Margaret in
lieu of paying her a portion of his nonthly mlitary retirenent
benefits.® Pursuant to the parties’ 1987 divorce decree and the
subsequent agreed order entered on Septenber 1, 1998, WIIiam
was to pay Margaret, as her portion of his mlitary retirenent
benefits, $251.53 per nonth. The trial court found that WIIliam
and Margaret had entered into an oral agreenent whereby in lieu
of the paynment of $251.53 per nmonth, WIliam paid Margaret’s car
i nsurance, health insurance, and life insurance. The trial
court also found that during the period from Septenber 1, 1998,
to July 31, 2001, that WIlliamwas obligated to pay Margaret for
her share of the mlitary retirement benefits the sum of
$5, 785.19; and that pursuant to their agreenent, he had nmade
various expense paynents on her behalf totaling $5, 284. 40;

| eavi ng a bal ance owed by WIlliamto Margaret of $500.79.

® Johnson v. Johnson, Ky.App., 564 S.W2d 221, 222 (1978).

0 The trial court recognized that any dispute over paynents that had been
ordered by the Larue Circuit Court in the first divorce action (87-Cl-016)
nm ght better be addressed by that court, but at the request of the parties
and in the interest of judicial econony it decided the issue as a part of

this litigation.



Margaret clains not only that the factual finding by
the trial court that the parties entered into an oral agreenent
was clearly erroneous, but also that the trial court’s finding
of fact as to the anmobunt actually paid by Wlliamwas clearly
erroneous. Since an alleged oral agreenent is at issue, the
first factual finding centers on which party the trial court
chose to believe. The trial court “had the opportunity to hear
t he evi dence and observe the witnesses, so as to judge their
credibility, and therefore, is in the best position to nake

findings of fact.”

Qovi ously, when the trial court accepted
Wlliam s testinony that there was an oral agreenment over
Margaret’s denial of such an agreenment, WIllianis testinony
constituted substantial evidence of the oral agreenent. Thus,
we cannot hold the trial court’s finding to be clearly
erroneous.

As to the anount actually paid by WIliamfor
Margaret’s expenses, once again the trial court considered the
parties’ disputed testinony and the docunentation submtted in
support of their positions. Wile Margaret reargues her
contentions in her brief, our reviewis |limted to determ ning
whet her there was substantial evidence to support the trial

court’s finding. Since the trial court chose to accept

Wllianm s testinony and his supporting docunentation in arriving

11 Bealert v. Mtchell, Ky.App., 585 S.W2d 417, 418 (1979)(citing 7 W C ay,
Kentucky Practice, CR 52.01).




at the total paid of $5,284.40, we cannot hold that finding to
be clearly erroneous.

Margaret also clainms the trial court erred in dividing
the parties’ retirenment accounts. The decree refers to three
separate accounts: (1) Margaret’s | RA valued at $22,000.00; (2)
Wlliam s retirenment benefits accrued at his forner enployer,
New York Life Insurance Conpany, from 1983 to 1998; and (3)
WIlliam s 401(k) account with New York Life, which he cashed out
for $8,200.00. The trial court determined that the first
di vorce decree only addressed this particular property in a
general manner by providing “that any property or indebtedness
not specifically mentioned herein shall be shared equally by the
parties.” The trial court then found that all retirenent
benefits accunul ated by the parties during their marriage
constituted marital property, which it determ ned should be
di vided equally. Thus, the trial court ordered that a Qualified
Donestic Relations Order should be entered on Wllianms and
Margaret’s retirement plans whereby each party would receive
their one-half share of any such benefits which had accrued
during both of the two marriages. The trial court also
determned that WIllianm s 401(k) account had been cashed out for
$8, 200. 00 and that the funds had been used to pay off two credit

card debts.



Margaret first argues that the trial court’s findings
of fact concerning WIllianm s 401(k) account were clearly
erroneous. Once again, we are presented with an issue of fact
which the trial court found favorably to Wlliam \While there
was conflicting testinony concerning the value of Wllianis
401(k) account on different dates, the trial court’s factua
finding was supported by Wlliams testinony. Likew se, the
trial court’s finding that WIlliamused the $8,200.00 to pay off
two credit card debts was al so supported by his testinony.

Margaret further clainms that WIliamdissipated his
401(k) account. Wile this concept is recognized by Robinette

v. Robinette,!® and other Kentucky case |aw, Margaret failed to

produce evi dence of dissipation which would allow this Court to
hold that the trial court was clearly erroneous by not finding
that there had been a clear showing of Wllianis intent to
deprive Margaret of her proportionate share of this marital
property. 3

Margaret also asserts in regard to the division of the
retirement accounts that the trial court erred by not assigning
her IRA to her as non-narital property. W believe the tria
court correctly relied upon the parties’ separation agreenent

fromthe first divorce in determning that all of the retirenent

12 Ky. App., 736 S.W2d 351 (1987).

13 |d. at 354.
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accounts were adjudged in the first decree as being jointly and
equal |y owned by the parties.

The final issue of the four issues related to division
of property concerns the trial court’s award of Wlliams 1990
Ford truck to himand Margaret’s 1988 Crown Victoria to her.
The trial court accepted WIlianm s evaluations and assigned the
val ue of $2,850.00 to each of these vehicles. Margaret clains
that Wlliams truck was worth $3,400.00, that her car was worth
only $1,550.00, and that WIIliam should be required to pay her
the difference of $1,850.00. A property owner is allowed to
testify as to the value of his own property so long as there is
a basis for his opinion.** W cannot conclude that the trial
court abused its discretion by accepting Wlliam s testinony as
to the value of the two vehicles, that the values as found by
the trial court were clearly erroneous, or that its equa
di vi sion of these assets was an abuse of discretion.

The final issue for our review involves Margaret’s
argunent that the trial court erred by denying her claimfor
mai nt enance. An award of maintenance is a matter within the
sound di scretion of the trial court.!® KRS 403.200 provides

that, in a proceeding for dissolution of marriage or |ega

4 Roberts v. Roberts, Ky.App., 587 S.wW2d 281, 283 (1979).

15 Browning v. Browning, Ky., 551 S.W2d 823, 825 (1977)(citing Bell v. Bell,

Ky., 494 S.W2d 517 (1973)).
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separation, the court may grant a nai ntenance order for either
spouse only if the spouse seeking nmai ntenance (a) | acks
sufficient property, including marital property apportioned to
her, to provide for her reasonable needs, and (b) is unable to
support herself through appropriate enploynent. |If the court
finds that a mai ntenance award shoul d be granted, then pursuant
to KRS 403.200(2) six factors nust be considered, including
(a) The financial resources of the party
seeki ng mai nt enance, including marital
property apportioned to him and his
ability to nmeet his needs
i ndependently, including the extent to
whi ch a provision for support of a
child living wwth the party includes a
sum for that party as custodi an
(b) The time necessary to acquire
sufficient education or training to
enabl e the party seeking mai ntenance to
find appropriate enpl oynent;

(c) The standard of living established
during the marri age;

(d) The duration of the marri age;

(e) The age, and the physical and enotiona
condition of the spouse seeking
mai nt enance; and

(f) The ability of the spouse from whom
mai nt enance i s sought to neet his needs
whi |l e nmeeting those of the spouse
seeki ng nai nt enance.

The trial court determi ned that Margaret’s net

di sposabl e i ncone was $3,281.53 per nonth, and that WIlliams

was $2, 374.00 per nmonth. The trial court also determ ned that
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seven of Margaret’s drug prescriptions totaled $1,151. 00 per
month.'® The trial court further found that Wllianis nonthly
expenses were $1,931. 00, and that although he suffered from sone
medi cal problens, his nedical expenses were covered under his
Tri-Care health insurance coverage. The trial court then found
as foll ows:

Margaret wants this Court to inpute an

inconme to WIlliamequal to the anmount he was

earning in 1998. WIIliamwas enpl oyed as

New York Life Insurance agent for 16 years

until Septenber 1998. In 1998, he was

earni ng approxi mately $40,000. WIIiam was

termnated fromthat position when he failed

to neet his required quotas. WIIiam has

not applied for any other insurance agent

positions since 1998.

Thi s Comm ssi oner concl udes t hat

Wlliamis unable to earn the sanme i ncone

now as in 1998. His ability to earn incone

has di m nished. He is already working, but

at a nmuch | ess payi ng job.

Thus, the trial court found that “Margaret has nuch
nore incone than WIIliam does, and she has assets val ued over
$107,000.” The trial court further found that although it was
unfortunate that Margaret’s nedi cal expenses were so costly,
“there was insufficient evidence to support that Margaret is not
eligible for private insurance that covers prescriptions.” The

trial court found “that this was an i nappropriate case for the

award of mai ntenance.” W cannot conclude that the trial

16 Margaret disputes this finding.
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court’s findings of fact were clearly erroneous or that it
abused its discretion when it applied those factual findings by
denyi ng Margaret’s request for maintenance.

Based on the foregoing reasons, the judgnent and

decree of the Hardin Crcuit Court is affirned.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Lyn Tayl or Long Barry Birdwhistell
El i zabet ht own, Kent ucky El i zabet ht own, Kent ucky
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