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BEFORE: COVBS ?nd McANULTY, Judges; and JOHN D. M LLER, Speci al
Judge.

COVBS, JUDGE: Lynn Col dstein-Nichols appeals froma post-

di ssolution order of the Jefferson Fam |y Court entered Novenber
27, 2001. The order enforced the ternms of an antenuptia
agreenent executed prior to Lynn's marriage to Thomas M N chol s

in 1991.2 W affirm

1Seni or Status Judge John D. MIller sitting as Special Judge by
assi gnment of the Chief Justice pursuant to Section 110(5)(b) of the Kentucky
Constitution.

2Ni chol s has abandoned hi s cross-appeal .



Lynn and Thomas Nichols married on October 19, 1991
after having executed an antenuptial agreenent approximtely two
months earlier. They separated in January 1999, and a decree of
di ssol ution was entered on March 2, 2000.

Foll ow ng an evidentiary hearing held in January 2001,
the trial court upheld the validity of the parties' antenuptia
agreenent. On appeal, we affirmed.® In Novenber 2001, follow ng
anot her evidentiary hearing, the trial court entered an order
assi gning and dividing the couple's property in accordance with
the terns of the antenuptial agreenent. It is fromthat order
that Lynn now appeal s.

Lynn contends that the trial court erred inits
di vision of property by failing to conclude that Tom di ssi pat ed
the marital estate in contenplation of divorce. She alleges that
he dissipated the marital estate in part by nmaking | arge
contributions to his retirenent funds, by increasing the equity
in his real estate holdings, and by providing financial support
to his parents. W disagree.

A spouse can be charged with the dissipation of marital
assets only under clearly-defined circunstances. Kentucky courts
have found di ssipation of assets only where one party to the
marri age has intentionally m sappropriated or disposed of marital

assets for non-marital purposes after separation or during a

Sour opi nion affirm ng was rendered March 26, 2002. Lynn's notion for
di scretionary reviewis currently pending before the Kentucky Suprene Court.



peri od when separation is clearly contenplated C but before

entry of a decree. Bratcher v. Bratcher, Ky., App., 26 S.W3d

797 (2000); Brosick v. Brosick, Ky., App., 974 S.W2d 498 (1998).

Here, however, Tom s pattern of alleged dissipation of marital
assets began | ong before the parties separated. Absent clear and
convi nci ng evidence that Tom antici pated and i ntended to
separate, his use of those assets cannot |egally be characterized
as a dissipation. Lynn presented no such evidence of Tom s
intent to separate and divorce at the tine she clains that he

di ssipated the marital estate. Therefore, the trial court did
not err by refusing to consider Tom s expenditures during the
marriage in the course of assigning and dividing the marital
property.

Lynn al so contends that the trial court erred by
failing to award her a greater share of the marital property
under the provisions of KRS 403.190(3). W disagree. Pursuant
to the provisions of KRS Chapter 403, any property that a husband
and wife acquire during the course of their marriage shall be
subject to equitable division between themin the event of
di vor ce.

However, by virtue of the terns of their prenuptia
agreenent, Tom and Lynn agreed to forego this statutory right of
equi table division. Under the agreenent, Lynn had no rights to
much of the property acquired during the marriage C nor to the

increase in value of Tonmls nonmarital assets. Under the terns of



the antenuptial agreenment, the only real property subject to
division as marital property was the marital residence. Although
their respective contributions toward the purchase of the
resi dence were di sproportionate, the trial court divided the
hone's equity of nearly $200, 000.00 equally between them Under
the terns of the parties' agreenent, the personal property
subj ect to equitable division consisted of vehicles, bank
accounts, and various househol d goods and appliances. The trial
court also divided these itens nearly equally between the
parties.

Wth respect to the disposition of marital assets, KRS
403.190(1) requires the assets to be divided Ain just
proportions.® This determnation is left to the discretion of

the court. Johnson v. Johnson, Ky. App., 564 S.W2d 221 ((1978).

From our review of the evidence, we cannot conclude that the
trial court=s division of the marital assets reveals any abuse
of discretion. There is no indication that the trial court
failed to consider all relevant factors before naking its
deci sion. Accordingly, we defer to the trial court:s disposition
of the assets.

Finally, Lynn contends that the trial court erred by
enforcing the antenuptial agreenment's waiver of maintenance
provi sion. She contends that enforcenment of the provision is
unconsci onable in part because of Tonls dramatically enhanced

financial position. Again, we disagree.



Lynn correctly acknow edges that a finding of
unconscionability in this context requires a conparison of the
parties: relative financial positions at the tine of divorce. A
gross disparity between the parties' resources may render a
prenupti al agreenent unconsci onable. However, the reasonabl e
expectations of the parties as contenpl ated by the agreenent nust
al so be taken into account.

When the parties executed their antenuptial agreenent,
their financial positions were already vastly disparate. Tom had
accurul ated a consi derable estate, while the value of Lynn's
assets was relatively nodest. Nevertheless, the terns of the
coupl e's agreenent specifically provided that Lynn woul d not
share in the appreciation of Tom s assets. Nor was Lynn's
contribution to the increase in value of Tom s nonnarital
property beyond the contenplation of the parties' expectation and
agreenent. Despite Lynn's argunents to the contrary, the
evi dence presented does not indicate that facts and circunstances
have changed since the execution of the agreenent to such an
extent as to render its enforcenent unconsci onable. Blue v.

Bl ue, Ky. App., 60 S.W3d 585 (2001). The trial court found that
t he wai ver - of - mai nt enance provision included in the parties’
antenuptial agreement is not manifestly unfair or unreasonabl e.
That finding is well-supported by the evidence. The trial court
di d not abuse its broad discretion by enforcing the terns of the

antenuptial agreenent.



Accordingly, the judgnent of the Jefferson Fam |y Court

is affirned.
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