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BEFORE: BAKER, GUI DUG.I AND SCHRODER, JUDGES.
QU DUGEl, JUDGE. WIlie Ray H nes (hereinafter “Hi nes”) appeals
his conviction for crimnal mschief, first degree (KRS 512.020)
and tanpering with physical evidence (KRS 524.100), and sentence
of one year, probated for five years, followng a jury trial
W affirm

On Decenber 13, 2000, a Warren County grand jury

returned an indictnent agai nst H nes charging himwth wanton



endangernment, first degree (KRS 508.060), crimnal mschief,
first degree, and tanpering wth physical evidence. The charges
resulted froman autonobile collision between Hi nes and Freddie
Brown (hereinafter “Brown”). The indictnent alleged that Hines
had engaged in conduct which created a substantial danger of
death or serious physical injury to Brown when H nes rammed his
truck into a vehicle driven by Brown. Additionally, the
i ndi ctrment all eged that Brown’ s vehicl e sustai ned damage in
excess of $1,000 and that after the collision H nes had altered
physi cal evidence with the intent to inpair its verity or
avai l ability which would be used in an official proceeding.
Hi nes pled not guilty and requested a trial by jury.

The facts relating to the collision are greatly
di sputed with H nes claimng Brown actually intentionally struck
his vehicle while Brown alleges Hi nes had backed his truck into
Brown’s and then ranmed hima second tinme. Each clained the
other intentionally caused the collision and that each feared
for his owm safety due to the actions of the other. Each
contacted the State Police Headquarters and reported the
collision immediately after the incident. Two state troopers
were di spatched to investigate. One trooper stopped at the
scene of the collision and spoke with H nes while the other
trooper responded to Brown’s residence and took a statenent from

him After taking initial statements and review ng the
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collision site, Trooper Mke Yates (hereinafter “Trooper Yates”)
arrested Hi nes and transported himto the Warren County Jaill
At that tinme, Hi nes was charged with wanton endanger nent and
tanpering with evidence.

It should al so be noted that this was not the first
i nci dent between these parties. At trial, testinony reveal ed
on-goi ng di sputes between H nes and Brown. Sone prior problens
included a civil suit relative to Brown’s cattle being on
Hines’s property (resulting in a civil judgnent rendered for
Brown in the sumof $37,000), a crimnal conplaint filed by
Brown agai nst Hines's son (resulting in an assault conviction
and a six nonth sentence), Hines’'s allegations of harassing
tel ephone calls fromBrown (as many as 30-40 calls), Hnes's
al l egations that Brown had threatened to kill him financially
destroy him (bankrupt him, and attenpted to run himoff the
road (at |east 3-4 tines).

At trial, both H nes and Brown testified, as well as,
Trooper Yates, Ms. Hines, Hnes's expert, Frederick Gim the
Conmonweal th’ s acci dent reconstructioni st Trooper David
Tarrance, and several other witnesses. Based upon the evidence
presented to the jury during the trial, the jury returned a
verdict of not guilty to wanton endangernent, first degree, but
guilty to crimnal mschief, first degree and tanpering with

physi cal evidence. The trial court foll owed the sentence



recommended by the jury of one year on each charge, to run
concurrent, and probated the sentence for five years. This
appeal foll owed.

On appeal, Hines sets forth the follow ng three
I ssues:

Question #1: |Is the factual infornation

needed to support a finding of probable

cause without a warrant a | ess stringent

standard than that to be enpl oyed by a

reviewi ng magi strate as a preclude to

i ssuing an arrest or search warrant?

Question #2: |If Trooper Yates had

approached a nmagistrate wiwth the information

supplied in his Uniform O fense Report and

contained in an affidavit, would that

af fidavit have been sufficient to support a

warrant of arrest?

Question #3: \Wen the Conmonweal th Attorney

stated “You have a felony conviction! Don’t

you?”, (VR 1 — 3:29:29) did the Court err in

refusing to grant a mstrial? The

Def endant / Appel | ant answers enphatically,

YES.
The Commonweal t h argues that questions #1 and #2 have not been
properly preserved for appellate review It contends that Hi nes
did not file a notion to suppress his arrest nor did he object
to evidence regarding his arrest at trial. Pursuant to RCr 9.22
it is necessary for a party to “make known to the court the
action which that party desires the court to take or any

objection to the action of the court, and on request of the

court, the grounds therefore . . .”. The rule has been



interpreted to require “a party to render a tinmely and

appropriate objection in order to preserve an issue for review

Collett v. Commonweal th, Ky.App., 686 S.W2d 822, 823 (1984).

Failure to present a tinmely objection results in the all eged

error being waived. See Blanton v. Commonweal th, Ky., 429

S.W2d 407 (1968); Todd v. Commonweal th, Ky., 716 S.W2d 242

(1986); Shevley v. Commonweal th, Ky., 889 S.W2d 794 (1994).

Whil e we agree that Hines's questions #1 and #2 may not have
been properly preserved for appellate review, in |ight of the
on-goi ng probl ens which exist between H nes and Brown, we w ||
address the issues presented instead of dismssing themon a
| egal “technicality” which may only add the proverbial fuel to
an already violative situation.

KRS 431.005(1) states in relevant part:

A peace officer may make an arrest:

(a) In obedience to a warrant; or

(b) Wthout a warrant when a felony is
commtted in his presence; or

(c) Wthout a warrant when he has probable
cause to believe that the person being
arrested has commtted a felony .

In Shull v. Commonweal th, KY., 475 S.W2d 469, 471 (1971), the

Court addressed the issue of probable cause as foll ows:

Probabl e cause exists when the facts and

ci rcunstances within the arresting officers’
know edge or of which they have reasonably
trustworthy information are sufficient in
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t hensel ves to warrant a man of reasonabl e
caution to believe that an offense has been
commtted or is being commtted. Appellant
cites a whole ream of federal court opinions
on the subject as if the courts of this
Commonweal t h had not been dealing with it.
We have for many years held that before an
of ficer can effect an arrest he nust have
“reasonabl e grounds” for believing the
person has committed a felony. W have held
t hat reasonabl e grounds as here used nean
practically the sane as the words probabl e
cause as used in Section 10 of our
Constitution, which forbids the issuing of a
search warrant unl ess supported by an
affidavit show ng probable cause. Mattingly
v. Commonweal th, 197 Ky. 583, 247 S.W 938;
Smal | wod v. Commonweal th, 305 Ky. 520, 204
S.W2d 945. In elaborating on the meaning
of probabl e cause, we have held the
reasonabl e and probabl e grounds that justify
arrest without a warrant are such as woul d
actuate a reasonable man acting in good
faith.

In 5 AmJur.2d, Arrest, 8§ 40, the determ nation of
probabl e cause is addressed in the follow ng manner:

It is incunbent upon | aw enforcenent
officials to make a thorough investigation
and exerci se reasonabl e judgnment before
i nvoki ng the awesone power of arrest and
detention, and the standards for eval uating
the factual basis supporting a probable
cause assessnent are not |ess stringent in a
warrantl ess arrest situation than in a case
where a warrant is sought froma judicial
of ficer. The probabl e cause determ nation
for a warrantl ess arrest is based upon the
i nformati on possessed by the officer at the
time of the arrest and not by |ater acquired
information. In evaluating probable cause,
probability and not certainty is the
t ouchst one of reasonabl eness under the
Fourth Amendnent. Probabl e cause involves
probabilities simlar to the factual and
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practical questions of everyday |life upon
whi ch reasonabl e and prudent persons act.

It is a pragnmatic question to be determ ned
in each case in the light of the particul ar
ci rcunst ances and the particul ar of fense

i nvol ved.

Probabl e cause does not depend on the
actual state of the case in point of fact,
as it may turn out upon |egal investigation,
but on know edge of facts and circunstances
that would be sufficient to induce a
reasonabl e belief in the truth of the
accusation. |If probable cause existed at
the tinme of the arrest, the fact that
i nvestigation proves the person arrested to
be i nnocent does not neke the arrest
unj ustifiabl e.

In determ ni ng probabl e cause, all the
information in the officer’s possession,
fair inferences therefrom and observations
made by the order, are generally pertinent.

See also WIlson v. Commonweal th, Ky., 403 S.W2d 705 (1966).

In the case before us, Trooper Yates's probabl e cause
was based upon the prior history of the two famlies, the fact
that H nes was com ng fromhis son’s sentencing hearing,
statenents nade by Brown, the inconsistencies in Hones's
statenments, the fact that H nes had tanpered with evi dence at
the scene of the collision, the Trooper’s observations at the
collision site, and the Trooper’s training and experience.
Wil e H nes contends that Trooper Yates |acked sufficient
reasonabl e cause to effectuate a warrantless arrest, we

concl ude, after a thorough exam nation of the facts, that there



was reasonabl e cause to nmake a lawful arrest pursuant to KRS
431. 005(1).

Hi nes al so argues that the court erred by failing to
grant a mstrial when the Commonwealth’s first question to Hines
on cross-exam nation was, “You have a felony conviction, don’'t
you?” Hines objected to the question because his felony
conviction was over ten (10) years old. The trial court
sust ai ned the objection and adnoni shed the jury to disregard the
Commonweal th’ s question regarding the prior conviction. The
i ssues of curative adnonition and mstrial were recently
addressed by the Kentucky Suprenme Court in the case of Maxie v.

Commonweal th, Ky., 82 S.W3d 860 (2002). 1In that case, the

Court hel d:

Appel I ant argues that this adnonition
was not sufficient to ensure his right to a
fair trial, because the entire venire pane
was irrevocably tainted by M. Rock’s
statenents. However, a trial court’s
decision to deny a notion for mstrial wll
not be di sturbed absent an abuse of
di scretion. Gould v. Charlton Co., Inc.,
KY., 929 SW2d 734 (1996).

Al t hough M. Rock’s conments were
stated in the presence of the venire panel,
the detailed curative adnonition given by
the trial court provided a legally
sufficient renmedy. The record nust reveal a
mani f est necessity for a mstrial before
such an extraordinary renedy will be
granted. Skaggs v. Commonweal th, Ky., 694
S.W2d 672, 678 (1985). This Court in
Goul d, supra, held that for a mstrial to be
proper, the harnful event nust be of such




magni tude that a litigant would be denied a
fair and inpartial trial and the prejudicial
effect could be renoved in no other way.

929 S.W2d at 738. The curative adnonition
in this case obviated the necessity of a

m strial and sufficiently negated whatever
prejudice M. Rock’s comrents had inserted.
There is a presunption that the jury foll ows
such an adnonition. Al exander v.
Conmonweal th, Ky., 862 S.W2d 856, 859
(1993), overruled on other grounds in
Stringer v. Conmonweal th, Ky., 956 S.W2d
883 (1997), cert. denied, 523 U S. 1052, 118
S.Ct. 1374, 140 L.Ed.2d 522 (1998). Since
Appel I ant has shown no actual prejudice, we
just assune that the jury followed the trial
court’s adnonition to disregard M. Rock’s
conment s.

ld. At 863-864.

Hi nes has failed to provide this Court with any
authority to support his claimof error nor has he shown actua
prejudice. W believe the adnonition given sufficiently
addressed this issue and Hines received a fair trial.

For the foregoing reasons, the judgnent and sentence

entered by the Warren Circuit Court is affirmed.
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