RENDERED: May 23, 2003; 2:00 p.m
NOI' TO BE PUBLI SHED

Conunomuealth Of Kentucky

Court of Appeals

NO 2001- CA-002713- MR

KATHY BAI LEY DUVALL,
AND J. ANDREW VH TE APPELLANTS

APPEAL FROM BOYLE CI RCU T COURT
V. HONCRABLE DARREN W PECKLER, JUDGE
ACTION NO 99-Cl - 00441

JAMES F. CLAY, JR;

JUDY TANNER CLAY,

AVERY H LL; AND

NATI ONAL CI TY BANK APPELLEES

CPI NI ON

AFFI RM NG

k% k% *x*k ** %%

BEFORE: BARBER, DYCHE, AND TACKETT, JUDGES.
BARBER, JUDGE: Duvall appeals the dismssal of a judgnment |ien
she held on property owned by Janes F. Clay Jr., and Judy Tanner
Clay. The lien was dism ssed by the Boyle Circuit Court as
i nval id.

Duval | was granted a judgnment against Clay for a sum

certain in 1998. Cay filed a “Mdtion for Relief” in that



action, but the notion was not heard as scheduled. In July,
1998, prior to any final decision on the notion, Duvall filed a
judgnment |ien against “all real estate in which” Cay had an
interest. On August 18, 1998, Cay purchased real property.
Appel l ee National City Bank held a valid recorded nortgage on
Clay' s property. Cay filed the underlying action to contest
attachnment of Duvall’s July 1998 lien to the real property,
claimng that it was not based on a valid and final judgnent.
National City Bank joined in the action, claimng a first and
prior interest in the property under its valid and duly recorded
nortgage. Valid liens recorded first are properly considered

first and primary liens. Strong v. First National Mortgage

Corp., Ky. App., 959 S.W2d 785, 788 (1998).
The trial court held that Clay’ s notion for relief was

atinely filed notion for newtrial, citing Giffith v. Schultz,

Ky., 609 S.W2d 125, 126 (1980), which requires the trial court
to look to the substance of a notion to determne what relief is
requested. The trial court found that while the notion did not
cite CR59, the grounds cited in the notion clearly showed that
Clay was asking for a newtrial. The notion requested that the
j udgnent be set aside, and argued that the judgnment was not
supported by sufficient evidence. These allegations neet the
requi renents of CR 59.01(e) and (f) for a notion for newtrial.

The nere fact that the notion was styled one for “relief” does
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not convert the notion into something other than a request for

new trial. Smth v. Brown, Ky., 251 S.W2d 881 (1952). W

affirmthe trial court’s finding that the notion was, in
essence, a notion for new trial.

The trial court ruled that the notion for new trial
converted the final judgnent against Clay into an interlocutory
judgnment until a decision on the notion was rendered. Personne

Bd. v. Heck, Ky. App., 725 S.wW2d 13, 18 (1986). A judgnent

lien on real property cannot be issued until a judgnent is
final. KRS 426.010. The trial court held that the |ien based
on the July 2, 1998 judgnent was void, since the judgnent was
not final at the time it was used as support for the lien.
Kentucky | aw requires that a judgnent |ien be based on

a final judgnment. Pearman v. West Point Nat. Bank, Ky. App.,

887 S.W2d 366, 367 (1994). The record shows that Duval
received notice of Clay s notion for newtrial, and filed a
response to the notion. As Duvall had filed a response to
Cay's nmotion for new trial, and was aware that no hearing had
been held on the notion, and no final determ nation had been
made on Clay’ s request, she was, or should have been, aware that
there was no final judgnment supporting her lien. The trial
court found that Duvall’s lien was not valid and nust be

di sm ssed. W agree.



The determ nation of the Boyle Crcuit Court is

af firned.
ALL CONCUR.
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