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DYCHE, JUDGE. Janmes E. WIlson brings this appeal from an order
of the Boone Circuit Court dismssing, by sunmary judgnment, his
1

conpl ai nt seeki ng noney damages from appell ee Ter-Cat, Inc.,

d/b/a Cat’s Liquors. W affirm

! The brief for appellant and the notice of appeal refer to appellee as Ter-
Cats, Inc. The order fromBoone Circuit Court and the attorney for appellee
refer to appellee as Ter-Cat, Inc.



For the purposes of this appeal, we will assune that
Cat’s Liquors sold alcoholic beverages to a m nor, who shared
themw th the driver of a vehicle which wecked, severely
injuring WIlson, a passenger therein. The m nor who bought the
al cohol was al so a passenger in the vehicle, but WIson was the
only occupant who received severe injuries in the accident. The
trial court dism ssed WIson's conplaint on the authority of KRS
413. 241 and the decision of the state’s highest Court in DeStock

#14, Inc. v. Logsdon, Ky., 993 S.W2d 952 (1999), holding that

Ter-Cat was entitled to conplete indemmity fromthe driver of
the vehicle. And, since Wlson's rel ease of, and settl enent
with, the driver included a provision requiring Wlson to hold
Robi nson harm ess from Ter-Cat’s indemity claim there could be
no recovery by Wlson from Ter-Cat.

W son argues on appeal that the trial court erred in
finding that the above statute extends imunity fromliability
to Ter-Cat. W do not find that the trial court nmade this
ruling. The ruling of the trial court was based sol ely upon the
indemity issue, and our highest Court has recently spoken on

this point. Sixty-Eight Liquors, Inc. v. Colvin, Ky., S W3d

__ (No. 2001-SC-0830-DG rendered Cctober 23, 2003), holds
that, “A legal sale is necessary for a dram shop to be shiel ded
fromliability under KRS 413.241.” |Id., slip op. at 7. WIson

and the trial court are correct, then, that Ter-Cat is not



shi el ded by the statute. But the Suprenme Court al so held that
“[the dram shop] clearly has a valid claimagainst [the driver]
for indemity relative to clains made by an injured third person
agai nst [the dram shop].” Id., slip op. at 8 (citation
omtted).

Al though Wlson’s brief “concede[s] the indemity
argunent made by Ter-Cat, Inc.,” he makes an argunent that the
Dest ock deci si on shoul d have prospective application only, and
that his rel ease, executed prior to finality of Destock, is not
affected thereby. There is no nmerit in this argunent. Destock
was rendered by this Court prior to the execution of the rel ease
by Wlson. Although it was not rendered until June 17, 1999,
and final thereafter, WIson was on notice of the decision by
this Court, and the issue was preserved herein.

The order of the Boone Circuit Court is affirned.
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