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BEFORE: BUCKI NGHAM GUI DUG.I, AND TACKETT, JUDGES.

TACKETT, JUDGE: The Conmopnweal th of Kentucky, Ex Rel, Panel a
Brumett, appeals froman order of the Caldwell Circuit Court
wherein the Division of Child Support is ordered to pay Brummett
noney it received fromher forner spouse, John Aiver, for the
support of their mnor child. Because the Conmonweal th has no
entitlenment to the noney in question, we affirm

Brumett and A iver were divorced on January 4, 1990,

by a dissolution decree entered in the Caldwell Crcuit Court.



Aiver entered into an agreenent to pay $100.00 per nonth to
Brunmett to support their mnor child. diver did not
consi stently make his child support paynents; therefore,
Brummett at tinmes was forced to rely on AFDC benefits to provide
for their child. On Decenber 20, 1995, the Cal dwell County
Attorney filed a show cause notion against Aiver for failure to
pay his child support. The County Attorney’'s notion |isted the
arrearages as being $4,608. 00 owed to AFDC and $1, 680.64 owed to
Brummett herself. The notion was scheduled for a hearing at
which Aiver, who was incarcerated at the tine, was present but
not represented by counsel. By order dated February 13, 1996,
the trial court found Aiver in contenpt and established
arrearages in the amount of $6, 388.64. However, the order
failed to state that a portion of the arrearage was owed to
Brummett, individually.

A nunber of notions regarding child support
enforcenent and visitation issues followed; for purposes of this
appeal, we begin our consideration of the trial court’s record
with the Conmmonweal th’s notion, filed on March 12, 2001, on
behal f of Brummett, to establish arrearages. Qdiver, now
represented by counsel, filed a response contesting the anmount
that the Caldwell County Attorney said he presently owed. On
May 8, 2001, the trial court issued findings of fact, including

a finding that Aiver had paid the $6, 388. 64 he owed the
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Commonweal th as rei nbursenent for AFDC benefits pursuant to the
1996 order establishing arrearages. diver subsequently filed a
notion for findings of fact stating the foll ow ng:

As grounds for this notion, the Respondent

states that the stated anmount of arrearage

$6,388.64 identified as being owed to the

State by virtue of AFDC paynents is in

direct conflict with the notion of record,

dated 12-10-1995 which clearly set forth the

arrearage owed to the State as $4, 608. 00 and

specified that $1,680.64 was owed to the

Petitioner, individually. Added together

t hose amounts are $6288. 64 and the anount

owed to the State, individually, as an

arrearage was set forth in the

Commonweal th’s own notion as no nore than

$4, 608. 00
This was followed by a notion to alter, anend or vacate,
pursuant to Kentucky Rule of Cvil Procedure (CR) 59.05 wherein
A iver alleged nunmerous errors in the calculation of his
arrearages. These notions were both served on the Cal dwel |
County Attorney as counsel for Brummett.

On May 21, 2001, the trial court issued orders
granting AQiver’s notion for findings of fact and taking his
nmotion to alter, anmend or vacate under subm ssion. Both sides
were given twenty days to submit proposed findings and Brummett
was given twenty days to respond to Qiver’'s CR 59.05 notion
AQiver’s proposed findings, submtted on June 12, 2001,

contained the foll ow ng:

On Decenber 10, 1995, notion was nade
by the County Attorney requesting orders for
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paynment of $4,608.00 as an arrearage for

AFDC paynents. Request was made

simul taneously for [$]1,680.64 to [Brumett]

individually. This notion was nade while

[Aiver] was incarcerated. M stakenly, an

order was issued for arrearage to be paid to

t he Commonweal th in the amount of $6, 388. 00.

The order did not specify that only $4608. 00

was an arrearage owed to the Commonweal th

and $1,680.64 was an arrearage to be paid to

[Brummett]. This inadvertent error [having]

been brought to the attention of the Court,

it is nowclear that the correct anmount of

$6, 288. 64 shoul d have been distributed with

only $4,608.00 being reinbursed to the

Comonweal th and $1, 680. 64 being paid to

[Brummett] individually.

The proposed findings included an order for the Commonwealth to
pay Brunmett $1,680.64, together with post judgnent interest,
and for the erroneous addition of $100.00 to the anobunt
requested in the Coormonweal th’s 1995 notion to be credited
against diver’s arrearages.

On June 26, 2001, the trial court issued an order
granting AQiver’s notion to alter, anend or vacate and adopting
his proposed findings. In this order, the trial court noted
that it had allotted twenty days for each side to submt
proposed findings and that only Aiver had done so. The tria
court subsequently entered an anmended order on July 11, 2001,
correcting clerical errors in the anount of arrearages and
ordering the Cormonweal th to reinburse Brummett the noney
coll ected on her behalf and m stakenly retained. At this point,

the County Attorney filed a notion, pursuant to CR 60.02, asking
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the trial court to set aside its order of July 11 arguing that
it been nore than five years since the entry of the February
1996 order ordering the $4,388.64 to be paid to the
Commonweal th. The trial court denied the notion, and this
appeal foll ows.

The Commonweal th, which still purports to be acting on
Brummett’s behal f, argues that the trial court had no authority
to order it to pay Brumett the child support noney coll ected
from her ex-husband and m stakenly retained by the Conmonweal t h.
The Commonweal th clains that the only procedure avail able for
Aiver to obtain relief fromthe February 1996 judgnent is
aut horized by CR 60 and that none of the subsections of the rule
in question apply here. W disagree. CR 60.01 states as
foll ows:

Clerical mstakes in judgnents, orders

or other parts of the record and errors

therein arising fromoversight or om ssion

may be corrected by the court at any tinme on

its owmn initiative or on the notion of any

party and after such notice, if any, as the

court orders.

The record in this case unequivocally establishes that, in
Decenber 1995, the Caldwell County Attorney requested an order
hol ding Aiver in contenpt for accunulating child support
arrearages in the anount of $6,288.64 of which $4, 608. 00 was
owed to the Commonweal th as rei nbursenment for AFDC and $1, 680. 64

was owed to the child s nother herself. At that tinme diver’s



child support obligation was $100. 00 per nonth. After a
hearing, the trial court entered its February 1996 order setting
arrearages at $6, 388.64, or $100.00 nore than the sum of the
anounts requested by the Conmonweal th. The trial court’s order
made no nention of the fact that $1,680.64 of the established
arrearage was owed directly to Brumett. The parents, Brunmett
and Aiver, were both indigent wwth the nother’s interests being
represented only by the County Attorney and the father, who was
incarcerated at the tine, representing hinself. Needless to
say, nho one filed a notion to correct this obvious error in the
trial court’s February 1996 order.

In 2001, the Commonweal th filed another notion, on
Brummett’s behalf, to establish AQiver’s arrearages. After the
trial court issued a new order, it becane apparent to Oiver
that Brumett had never received any portion of the $6, 388. 64
that he had paid to the Commonweal th pursuant to the tria
court’s February 1996 order. diver, by this tinme represented
by counsel, filed a notion requesting that the trial court make
new findings regarding his arrearage in light of the fact that
t he Commonweal th had coll ected child support arrearages from him
but failed to disburse the noney to Brumett. The County
Attorney, as Brummett’s counsel, was served with Aiver’s
notions for findings of fact and to alter, anend or vacate the

j udgnent establishing his arrearage. The trial court adopted
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AQiver's proposed finding that the sumof $6,388.64 in its
previ ous order was erroneously ordered to be paid to the
Conmmonweal t h al one.

The Commonweal th had an opportunity to object to
Aiver’s notions or to submt its own proposed findings to
contradict the evidence that the February 1996 order sinply
erred by failing to provide that Brummett receive a portion of
the arrearage. Now, having failed to do so, the Comonweal t h
cones to us and, on behalf of the nother, argues that the tria
court cannot order it to pay her noney which was coll ected for
t he support of her child. Because the Commonwealth has failed to
denonstrate that the February 1996 order did not contain a
clerical error, it cannot prevail on its argunent that Qi ver
was not entitled to relief pursuant to CR 60.01.

For the follow ng reasons, the judgnent of the

Caldwell Circuit Court is affirned.
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