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BEFORE: COMBS, MANULTY AND PAI SLEY, JUDGES.

PAI SLEY, JUDGE. This is an appeal and cross-appeal froma

j udgnment entered by the Boone Circuit Court in an action
relating to the back pay due to appellant/cross-appell ee Jesse
Baker upon his reinstatenent to enploynent as a police officer.
For the reasons stated hereafter we affirmon direct appeal, and

we affirmin part and reverse in part on cross-appeal.



This court rendered an unpublished opinion on Cctober
23, 1998, reversing the Boone Crcuit Court’s judgnent uphol ding
the term nation of Baker’s enploynent as a police officer and
directing that he should be “reinstated with back pay fromthe
date of his wongful termnation.” Discretionary review was
deni ed by the Kentucky Suprene Court.

Baker thereafter requested an award of back pay from
the date of his wongful term nation. Baker and
appel | ee/ cross- appel | ant Boone County Police Merit Board
(appel l ee) eventually agreed that the matter woul d be heard
before a Special Master Conmm ssioner, consistent with the
di scovery and evidentiary limtations established in the tria
court’s prior order. After a hearing, the comm ssioner
recommended that Baker be awarded damages in the anmount of
$67,657. The court overrul ed appellee’s objections and adopt ed
the comm ssioner’s report in its entirety, awardi ng Baker
$67,657 with interest fromthe judgnment’s date of entry. This
appeal and cross-appeal foll owed.

First, Baker contends on direct appeal that the trial
court erred when cal cul ati ng what portion of the incone which he
earned during the term nation period should be set off against
t he anmount awarded to himas back pay. W disagree.

CR 53.06(2) provides in pertinent part that “[w]jithin

10 days after being served with notice of the filing of” a
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commi ssioner’s report of recommendations to a trial court, “any
party nmay serve witten objections thereto upon the other
parties.” The Kentucky Suprenme Court specifically considered

this provision in Eiland v. Ferrell, Ky., 937 S W2d 713, 716

(1997), where it held:

In general, a party who desires to object to a
report nust do so as provided in CR 53.06(2)
or be precluded from questioning on appeal the
action of the circuit court in confirmng the
commi ssioner’s report. United States v.
Central Bank & Trust Co., Ky., 511 S.W2d 212
(1974). Such a rule does not create in the
conmi ssi oner an additional |evel of the Court
of Justice or elevate the status of the

of fice, but nerely recogni zes that enforcenent
of such a rule is necessary as the neans of
informng the trial court of the parties’

di sagreenent with or conpl ai nt about the
report. . . . If we should nerely apply the
provi sions of CR 52.03, as appellant urges,
and aut hori ze revi ew of questions of
sufficiency of evidence w thout requiring

obj ections to the conm ssioner’s report,
appeal s woul d be taken fromtrial court

j udgnent s adopti ng conm ssioner’s reports

wi thout the trial court ever having been

appri sed of any disagreenment with the report.
Not only would this anbunt to the blindsiding
of trial courts, it would also result in
unnecessary appeal s, confusion in appellate
courts, needless reversals, and in general,
woul d invite all the mschief associated with
appel | ate revi ew of unpreserved error.

As noted by appell ee, Baker filed no objections to the
conmmi ssioner’s recomrendati ons, including those regarding the
setoff of his earnings fromthe termnation period. However,

Baker asserts that although Eiland requires parties to object to



the reports of donestic relations conm ssioners (DRC s), the
sane requirenment does not apply to the reports of other
conm ssi oners such as the one involved herein. Wile this
argunent at first glance nay appear to have sone nerit based on
Eiland’s frequent references to DRC s, a closer review of Eiland
and CR 53.06 shows otherwise. Eiland particularly addressed a
situation which involved a DRC, but at no point did the opinion
di stingui sh between DRC situations and those which involve other
types of circuit court conmm ssioners. Mreover, a review of CR
53 as a whol e dispels any notion that portions of CR 53.01

t hrough CR 53.09 apply exclusively to DRC s rather than to al
circuit court conm ssioners, with the exception of CR 53.03
which by its very title specifically pertains to DRCs. In
fact, it would be illogical to hold that the reporting and
response requirenents of CR 53.06 are limted to DRC s since
that interpretation would elimnate reporting requirenments for
ot her comm ssioners and thereby woul d render their work usel ess
to circuit courts. For that reason, we cannot agree w th Baker
that pursuant to Eiland, CR 53.06 applies only to the reports of
DRC s. Further, despite Baker’s citation thereto, we are not
persuaded that a different result is conpelled by Barker v.

H I, Ky. App., 949 S.W2d 896 (1997), which nerely noted in a
footnote that its circunstances nerited review under CR 61.02

rat her than under Eil and. It follows, therefore, that Baker’s



obj ections to the conm ssioner’s recomendati ons regardi ng the
setof f of income were waived and will not be addressed on
appeal .

Next, Baker contends that the trial court erred by
prohi biting the introduction of any evidence regarding the
overtinme pay which he allegedly would have earned if the
term nation had not occurred. W disagree.

A panel of this court addressed the issue of whether
an illegally-discharged enployee is entitled to recover overtine

pay as part of back pay conpensation in Maggard v. Commonweal t h,

Cabinet for Families and Children, Ky. App., 991 S.W2d 659

(1998). There, a state enployee who was reinstated to his
former position asserted that he shoul d be conpensated for
certain overtine work which he clainmed was an expected part of
his enploynment. He relied on 200 KAR 12: 030, Section 3(2)(d),
whi ch provides that gross pay shall include “[a]ny other changes
whi ch woul d af fect the anobunt of conpensation which the enpl oyee
woul d ot herwi se have received” except for the termnation
However, after considering the opposing conclusions reached by
Pennsyl vani a and New Jersey courts in simlar circunstances,
this court held that

[ b] ecause the common | aw rul e recogni zi ng the

right of an illegally discharged enpl oyee to

recover back pay has never been construed in

Kent ucky as enconpassi ng nore than the enpl oyee’s
base sal ary, because Maggard was not vested with
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any legally enforceable right to earn overtine

pay during the period of his suspension, and

because any award of overtine pay for that period

woul d necessarily be based in part upon

specul ati on and conjecture, we hold, as would at

| east one other appellate court, that there is no

| egal justification for an award to Maggard of

| ost overtine conpensation. W find no authority

for appellant’s position that the cited statute

and regul ati ons support his contention.
991 S.W2d at 661.

Baker attenpts to distinguish his situation from
Maggard by arguing that unlike his own situation, Miggard had
only an expectation and not a right to work overtinme hours, with
the result that such overtinme hours were “wholly specul ative.”
However, our review of Maggard shows that as here, “overtinme was
an expected part of his job.” 991 S W2d at 660. Despite
Baker’ s assertions that he had an “enforceable” right to claim
overtime pay based on seniority and that he woul d have worked
all available overtine in order to increase his retirenent pay,
we cannot say that his overtinme figures were any | ess
specul ative than those proposed by Maggard. That being so, we
must conclude that the trial court did not err by excluding
testinony regarding overtinme pay. Further, the court did not
err by excluding testinony regarding gun and dry cl eaning

al l omances, as including these anobunts in the award of back pay

woul d have anobunted to nothing nore than a w ndf al |



Finally, Baker contends that the trial court erred by
failing to award prejudgnment interest, while appell ee contends
on cross-appeal that the court erred by awardi ng postjudgnment
interest. It is well established in Kentucky that “the interest
statute, KRS 360. 040, has no application to judgnents agai nst

state governnent or any of its subdivisions.” Kenton County

Fiscal Court v. Elfers, Ky. App., 981 S.W2d 553, 560 (1998).

See al so Commonweal t h, Departnent of Transportation, Bureau of

H ghways v. Lanb, Ky., 549 S.W2d 504 (1976); Powell v. Board of

Educati on of Harrodsburg, Ky. App., 829 S.W2d 940 (1991).

Thus, it is clear that the court did not err by declining to
award prejudgnment interest, but it did err by awarding
postjudgnment interest against appell ee.

The court’s judgnment is affirned except to the extent
that on cross-appeal, it is reversed insofar as it awards

postj udgment interest against appell ee.
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