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BEFORE: HUDDLESTON, PAI SLEY, AND TACKETT, JUDGES.

TACKETT, JUDGE: Kentucky Farm Bureau Mitual |nsurance Conpany
appeals fromthe denial of its notion for sunmary judgnent in a
decl aration of rights action filed in the Cunberland Crcuit
Court, seeking a declaration that it has no duty to defend Jane

Radford Cary in an action brought against her by the famly of



her | ate husband, David M chael Cary. Kentucky Farm Bureau

Mut ual | nsurance Conpany argues on appeal that the Cunberl and
Circuit Court erred in denying its notion for summary judgnent,
because there is a valid and enforceabl e exclusion under the
policy which would prevent an action by a nenber of the
insured’s famly. W agree, and reverse the judgnent with
directions to enter summary judgnent on behalf of Kentucky Farm
Bur eau (KFB).

Jane Radford Cary shot and killed her husband in their
resi dence on October 8, 1995. She was charged w th nurder,
tried, and acquitted by reason of insanity. Subsequently, her
| ate husband’s famly filed an action for wongful death against
Cary. Under the honmeowner’s insurance policy, KFB retained an
attorney for Cary in the underlying wongful death action, while
simul taneously filing this action to determ ne whether it was
obligated to provide coverage for Cary under the policy. KFB
expressly reserved the right to raise any defenses to coverage.
KFB noved for summary judgnent on the theory that it was not
obligated to provide coverage due to the fam |y exclusion, which
prevents a nenber of the insured’'s famly from bringing an
action against the insured under the policy. The court bel ow
deni ed summary judgnment, and subsequently anended the order to
i nclude | anguage to the effect that the order was a final and

appeal abl e order. This appeal foll owed.



Bef ore we discuss the nerits of KFB s appeal, we note
that while the denial of a notion for sunmmary judgnent is not
normal | y appeal abl e, under circunstances such as this where
there are no material facts in dispute and the only basis for
the ruling is a matter of |aw, an exception to that general rule

exists. Mdwest Mut. Ins. Co. v. Wreman, Ky. App., 54 S.W3d

177 (2001). We find that the exception outlined in Wreman is
applicable here, and therefore shall review the nmerits of this
appeal .

KFB argues on appeal that the famly exclusion is a
valid and enforceable one in Kentucky, in the context of a
homeowner’s insurance policy. |If held to be enforceable, KFB
woul d have no duty to defend the underlying action or to provide
coverage. Cary responds by arguing that the fam |y excl usion

was held to be against public policy in Lewis v. Wst Anerican

Ins. Co., Ky., 927 S.W2d 829 (1996), and that even if the
excl usi on were enforceable, KFB has waived its right to assert
t he excl usi on.

The holding of Lewis was expressly limted to

aut onobi | e i nsurance cases by Kentucky Farm Bureau Mut. Ins. Co.

v. Thonpson, Ky., 1 S.W3d 475 (1999). In that case, the

Kent ucky Suprene Court, considering a farmowner’s policy, held
the famly exclusion to be valid and enforceable. As we are

bound to follow the precedent of Thonpson, the Lewis case relied
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on by appellees is not applicable. The famly exclusion in a
homeowner’s policy is not against public policy, and is
t herefore valid and enforceabl e.

Further we are not persuaded that KFB waived its right
to assert the exclusion. KFB proceeded with this action under a
reservation of rights, and in no way nade an express or inplied
wai ver of those rights. Likew se, we see no reason that KFB
shoul d be estopped fromasserting its defenses now. KFB points
out that the underlying action was held in abeyance by agreenent
of the parties, pending resolution of the crimnal charges
against Cary. It is at best disingenuous for the appellees to
claimthat KFB has been sitting on its rights, and shoul d now be
estopped from asserting them when the action was held in
abeyance by the agreenent of the parties for quite sone tine.

See, Ednonson v. Pennsylvania Nat’'l. Miut. Casualty Ins. Co.,

Ky., 781 S.W2d 753 (1989). Since no bar exists to the
enforcenent of the exclusion contained in this policy, the
j udgnment nust be reversed.

For the foregoing reasons, the judgnent of the
Cunberland Grcuit Court is reversed with directions to enter
judgnent in favor of Kentucky Farm Bureau.
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