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JOHNSON, JUDGE: Gegory A Link has appealed as a matter of
right froma final judgnent and sentence of the Grant Circuit
Court entered on Decenber 6, 2001. The trial court, follow ng
the jury trial in which Link was found guilty of assault in the
first degree,! followed the jury's recomendati on and sentenced

Link to 18 years in prison. Having concluded that the tria

! Kentucky Revised Statutes (KRS) 508.010.



court erred in failing to give an extreme enotional disturbance
instruction, we reverse and remand for a new trial.

At approximately 7:00 p.m on April 4, 2001, Link went
to the Silver Bullet Bar in Harrison County, Kentucky, to enter
a pool tournanent. According to the testinony of the bar’s
owner, Doug West, Link becane angry when he was unable to enter
t he pool tournanent, demanded a refund of his entrance fee, and
left the bar. Link testified at his trial and deni ed being
angry when he left the bar. Wst testified that shortly after
Link left the bar, West felt the inpact of a vehicle colliding
with the outside wall of the bar. Link admtted hitting the
outside wall of the bar with his pickup truck, but stated that
he did so to avoid an accident with an oncom ng car. Link
further testified that when he left the Silver Bullet Bar, he
had consuned four to five beers, but he did not feel as though
he was intoxicated. Wst also testified that Link did not
appear to be drunk when he left the bar.

After hitting the wall of the bar with his pickup
truck, Link drove to Ivy' s Bar, which was | ocated approxi mtely
four mles fromthe Silver Bullet Bar. West and anot her
i ndi vidual followed Link to Ivy’s Bar. According to West, when
he confronted Link in the parking lot of lvy' s Bar about the
incident at the Silver Bullet Bar, Link brandished a gun and

pointed it at West. Link admtted pointing his shotgun in
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West’s direction, but testified that he did so because he felt
threatened by West. Link further testified that he believed
West was carrying a gun on the night in question, but West
testified that he had no weapon with hi mwhen Link pointed the
shotgun at him After seeing Link’s gun, West stated that he
sought refuge in a hilly area until he heard what he believed to
be the sound of Link leaving Ivy's Bar in his pickup truck.
West then dialed 911 to report the incident to the Kentucky
State Police.

At around 10:00 p.m on the sanme night, TimLink,
Gregory Link’s brother, received a tel ephone call from an
uni dentified person. The caller allegedly relayed nessages from
Gregory Link to TimLink on the tel ephone, due to the fact that
Gregory Link was unable to speak.? Timtestified that after the
caller told himthat Link had “got into sonme trouble” and was
suicidal, he left his home to try to locate Link. After finding
Li nk, Timstated that he and Link discussed the events of the
evening for around 45 mnutes in Link's pickup truck. According
to Tim Link told himthat he had “got into sonme trouble” and

“wanted to die.” Timalso testified that Link told himthat

2 Link had undergone a tracheotomy as part of his treatment for throat cancer
and had lost his ability to speak.



Link woul d force the police to shoot himif necessary.® Tim
stated that he tried to persuade Link to go hone with himto
spend the night, but that Link suddenly took off in his pickup
truck. Timtried to follow Link in his own vehicle, but Link
was able to elude him

Link testified that around 3:00 a.m the next norning
on April 5, 2001, he drove to his cousin’'s farmto “fool around”
with his beagle hunting dog. Link’s cousin, Jeff Link, was
alerted to the fact that soneone had entered his property and
called the Grant County Sheriff’s Departnment. G ant County
Sheriff Deputies Walter Cool ey and Keith Newran were di spatched
to Jeff’s farm After the deputies arrived at his farm Jeff
got into the back seat of Deputy Cooley s car, and the two
deputies then drove their cruisers into Jeff's field to
investigate. Jeff told the officers that although no one was
supposed to be on his farm the suspect might be “his cousin.”?

As the deputies drove farther back into the field,
they eventually spotted what turned out to be Link’s truck and

an individual wal king away fromthe truck toward a wooded ar ea.

Jeff testified that he told Deputy Cool ey that he recognized

3 Timtestified that he was able to communicate with Link by reading his |ips,
listening to Link's whispers, and by readi ng what Link had witten down on a
not e pad.

4 Deputy Newran testified that Jeff did not at that time identify “his cousin”
by nane.



Link and his truck, but that Deputy Cool ey did not say anything
in response. Deputy Cool ey and Deputy Newran parked their
crui sers and pointed their spotlights towards the woods where
Li nk had been spotted. Both deputies exited their vehicles, but
Jeff stayed in the back seat of Deputy Cool ey’ s cruiser.?®

Deputy Newran testified that upon exiting his vehicle,
Deputy Cooley told himthat Jeff had identified the suspect in
t he woods as his cousin, Link. Deputy Cooley also testified
that after he exited his vehicle, he noticed that Link was
carrying a gun. According to the testinony of both deputies,
Deputy Cool ey twi ce asked Link to put down his gun. Both
deputies also testified that in his second warning, Deputy
Cool ey identified hinself and Deputy Newran as being with the
Grant County Sheriff’s Departnment. Link testified that he heard
sonmeone asking himto drop his weapon, but that the person never
identified hinself as a police officer. Shortly after this
second request went unheeded, Deputy Cool ey stated that he
observed Link raise his gun to his shoulder and fire one shot.
Deputy Newran was hit by this shotgun blast in his face, chest,
and shoul der.® Deputy Cooley returned fire and hit Link in his

|l egs. After several other officers arrived at the scene in

5 Jeff testified that he tried to get out of the car, but was unable to do so
because he was | ocked in the back seat.

5 Deputy Newman survived the gunshot wounds, but had to undergo energency
surgery to renove shotgun pellets that had | odged dangerously close to mmjor
arteries in his neck.



response to Deputy Cooley’ s call for assistance, Link was
eventual ly arrested and taken to the hospital to be treated for
his injuries.

On April 11, 2001, a Gant County grand jury indicted
Li nk on one count of assault in the first degree. Link entered
a plea of not guilty and the case proceeded to trial. A jury
trial was held on Cctober 31 and Novenber 1, 2001, in which the
jury found Link guilty of assault in the first degree. The
trial court entered a judgnent of guilty on Novenber 15, 2001.
After a pre-sentence investigation was conpleted, the tria
court followed the jury's recomrendati on and sentenced Link to
18 years in prison. This appeal followed.

Link clains that the trial court erred (1) in

admtting evidence of Link’'s “prior bad acts,” i.e., the events

| eading up to the shooting of Deputy Newman; (2) in admtting

i mproper hearsay statenents into evidence during TimLink’s
testinony; (3) by denying Link’s notion to allowthe jury to
visit the scene where the shooting took place; (4) in permtting
the jury to view photographs of Deputy Newran’s injuries; and
(5) by failing to give the jury an extrene enotional disturbance
instruction. W conclude that the trial court’s rulings on the
first four issues were proper, but that it conmtted reversible
error by failing to give the jury an extrenme enotiona

di st urbance i nstruction.



Link first argues that the trial court erred by
admtting evidence of Link’s activities |leading up to the
shooting of Deputy Newran. Specifically, Link argues that
evi dence regarding the incident at the Silver Bullet Bar in
which Link hit the outside of the building wwth his truck, and
hi s subsequent confrontation wth Wst at Ivy' s Bar, was
i nadni ssi bl e under KRE’ 404(b). We di sagree.

Wi |l e evidence of so-called “prior bad acts” is
generally inadm ssible to prove the crinme charged, KRE 404(b)
provi des several exceptions to the general rule. KRE 404(b)(2)
states that “other crinmes, wongs or acts” are adm ssi bl e:

(2) If so inextricably intertwined with

ot her evidence essential to the case that

separation of the two (2) could not be

acconpl i shed wi thout serious adverse effect

on the offering party.

If the proffered evidence falls under the KRE 404(b)(2)
exception, it is admssible if its probative val ue outwei ghs any

prejudicial effect.?®

In Norton v. Conmonweal th,® this Court previously

expl ai ned the purpose behind KRE 404(b)(2):

As further pointed out by Lawson, !° the case
I aw from whi ch the [ anguage utilized in KRE

" Kentucky Rul es of Evidence.

8 See KRE 403; and Eldred v. Conmonweal th, Ky., 906 S.W2d 694, 703 (1994).

° Ky.App., 890 S.W2d 632, 638 (1994).

10 See Robert G Lawson, The Kentucky Evi dence Law Handbook, § 2.25, p. 96

(3d. ed. 1993).




404(b)(2) is extracted suggests “that the
rule is intended to be flexible enough to
permt the prosecution to present a

conpl ete, unfragnented, unartificial picture
of the crime commtted by the defendant,

i ncl udi ng necessary context, background and
perspective.” See also, Stanford v.
Commonweal th, Ky., 793 S.w2d 112 (1990),
citing both Lawson and Smth v.

Conmmonweal th, Ky., 366 S.W2d 902 (1962), in
which it was stated:

[T]he rule [is] that all
evi dence which is pertinent to the
i ssue and tends to prove the crine
charged agai nst the accused is
adm ssi ble, although it may al so
approve or tend to prove the
conmm ssion of other crinmes by him
or to establish collateral facts.

In the case sub judice, we conclude that the incident at the

Silver Bullet Bar and Link’'s subsequent confrontation with Wst
were so “inextricably intertwined” with the other evidence
presented to render it adm ssible under KRE 404(b)(2).

The Commonweal th introduced evi dence tending to show
t hat Link becanme upset at the Silver Bullet Bar when he was
unable to enter the pool tournanent. Link admitted that he ran
into the outside of the bar with his pickup truck after he left
the bar. The incident at the Silver Bullet Bar led to the
confrontation between Link and West at Ivy’'s Bar, in which Link
admtted to pointing a gun at West. The Commonweal th furt her
present ed evidence tending to show that because of these two

i ncidents, Link becanme both frightened and suicidal, and



all egedly told his brother that he would force the police to
shoot himif necessary. Hence, this evidence provided the
“necessary context, background, and perspective” to help explain
why Link may have retreated to Jeff Link’s field, and why he may
have fired his gun in the direction of the deputies.
Accordingly, this evidence was properly admtted and the tri al
court did not abuse its discretion in determning that the
probative value of the evidence outwei ghed any danger of undue
prej udi ce. !
Next, Link argues that the trial court erred by
permtting the Cormonweal th to introduce inadm ssible hearsay
testinmony at trial. |In particular, Link points to two instances
during Tims testinony where Link clains that inproper hearsay
evi dence was adm tted over his objection, nanely, (1) Tinms
recitation of what Link allegedly told himduring their
conversation in Link’s pickup truck; and (2) Tinis testinony
regardi ng statenents allegedly made by Link to the unidentified
caller, who then relayed the statenents to Tim

First, during their conversation in Link’ s pickup
truck, Timtestified that Link told himthat he “got into sone

trouble” earlier in the evening and that he was feeling

1 See Johnson v. Commonweal th, Ky., 105 S. W 3d 430, 438 (2003) (holding that a
trial court’s decision as to whether the probative value of any proffered

evi dence i s outwei ghed by the danger of undue prejudice is reviewed under an
abuse of discretion standard).




depressed and suicidal. An out-of-court statement is not
excluded by the hearsay rules if the statenent is offered
against a party to the proceeding and is the party’ s own

2

statenent.® Further, a statement regarding the declarant’s

“then existing state of mnd, enotion, sensation, or physica
condition” is adnmissible and not excluded by the hearsay rules.*®
Clearly, Link’s own statenents wherein he admtted that he “got
into sone trouble” at the bar, and his statenents that he was
feeling depressed and suicidal were adm ssi bl e under the above
exceptions to the hearsay rule. Therefore, the trial court did
not err in admtting this testinony into evidence.

Second, we conclude that Tinis testinony regarding
what the unidentified caller told himover the tel ephone, i.e.,
that Link had “got into sone trouble” and that he “want[ed] to
conmit suicide,” was adm ssible not for the purpose of proving
the truth of the matter asserted in those statenents, but for

t he purpose of explaining why Timgot dressed and went | ooking

for Link after receiving this |ate-night phone call.'*

12 KRE 801(A)(b)(1). See also Thurman v. Commonweal th, Ky., 975 S.W2d 888,
893 (1998) (hol ding that a defendant’s out-of-court statenents were adm ssible
as admi ssions of a party).

13 KRE 803(3).

14 See Young v. Commonweal th, Ky., 50 S.W3d 148, 167 (2001)(hol ding that “[a]
police officer may testify about information furnished to himby an absent
witness only if that information tends to explain the action that was taken
by the police officer as a result of the information and the taking of that
action is an issue in the case. |If so, the out-of-court statenent is not
hearsay, because it is not offered to prove the truth of the matter asserted
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Accordingly, these statenents were not hearsay and the tria
court did not err in admtting this testinony.

Next, Link clains that the trial court erred by
denying his request to allowthe jury to visit the crinme scene.
Specifically, Link argues:

[A]lllowing] the jury to visit the scene at

night . . . would have allowed themto

fairly judge what [ ] Link and the

[ deputies] could or could not have seen and

t hi s understandi ng was fundanental in order

for the jury to make the required | egal and

factual determ nations.

Under KRS 29A. 310(3), if a trial court deens it
necessary, the jury nmay be permtted to “view the place in which
the offense is charged to have been conmtted.” The
determ nati on of whether such a viewng is “necessary” “lies
within the sound discretion of the trial court,” and an
appel late court will not disturb the trial court’s ruling absent
an abuse of that discretion.® W find no abuse of discretion
under the facts of the case at bar.

Qur review of the record shows that no fewer than 45

phot ographs of the scene of the shooting were admtted into

evidence at trial. In addition to showi ng the approxi mate

but to explain why the officer acted as he did” [citations onitted] [enphasis
originall]).

1 dark v. Fawcett, Ky., 450 S.W2d 528, 530 (1970)(holding that “[t]he view
aut horized by KRS 29.301 lies within the exercise of the sound discretion of
the trial court”).
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| ocations of the vehicles on the night in question, the
phot ogr aphs al so contain markers designating | ocati ons where
certain activities allegedly took place. Further, numerous

wi t nesses, including Link hinself, testified regarding the
lighting conditions on the night in question and what each

Wi tness was or was not able to see. Accordingly, the trial
court did not abuse its discretion in denying Link's request to
permt the jury to view the scene of the shooting.

Li nk next argues that the trial court erred in
permtting the jury to view the photographs of Deputy Newnan,
whi ch show t he wounds he sustained in the shooting. Link clains
that since he did not contest the fact that Deputy Newman had
been shot, the photographs served no probative purpose and were
“inflammatory cunul ative evidence.” W disagree.

In Barnett v. Conmonweal th,'® our Supreme Court stated:

Appel I ant further argues that his offer
to stipulate to the seriousness of Harding s
injury would have elimnated the possibility
of undue prejudice, and made the adm ssion
of the photographs unnecessary. GCenerally,
however, the prosecution is permtted to
prove its case by conpetent evidence of its
own choosi ng, and the defendant may not
stipulate away the parts of the case that he
does not want the jury to see [citation
omtted]. Moreover

It is no answer to say that
def ense counsel offered to
stipulate the essenti al

16 Ky., 979 S.W2d 98, 102-03 (1998).
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facts . . . hence they were
unnecessary. The Commonweal th has
aright to prove its case to the
jury even when the defendant

pl eads guilty. The defendant is
not entitled to erase the ugly
parts of the picture and
substitute words in their place.
In order for a jury to be able to
size up a case fairly and wi sely
it must be allowed to gain a
reasonabl e perspective, and that
can best be done by permtting it
to see an unadulterated picture.?

In the case sub judice, the jury found Link guilty of

assault in the first degree. Under KRS 508.010, a person is

guilty of assault in the first degree when, inter alia, the

victimsuffers “serious physical injury.” Contrary to Link’'s
assertion that the photographs “failed to serve any probative
pur pose,” we conclude that the photographs depicting Deputy
Newman’s injuries were relevant to show the seriousness of his
injuries. Accordingly, we cannot say that the trial court
abused its discretion in finding that the photographs’ probative

val ue outwei ghed the danger of any undue prejudice. '8

" 1d. (quoting Gall v. Commonweal th, Ky., 607 S.W2d 97, 107 (1980) cert.
denied 450 U. S. 989, 101 S.C. 1529, 67 L.Ed.2d 824 (1981) overrul ed on other

grounds Payne v. Commobnweal th, Ky., 623 S.W2d 867 (1981)).

18 See Lewis v. Commonweal th, Ky., 42 S.W3d 605, 610 (2001)(holding that in
an appeal of a conviction for assault in the first degree, the trial court
did not abuse its discretion in permitting the victinis wife to testify
regardi ng the seriousness of her husband's injuries in order to show that he
had suffered a “serious physical injury”).
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Finally, Link clains that the trial court erred by
failing to give the jury an extrene enotional disturbance
instruction.® In particular, Link argues:

[ T] he Commonweal th itself presented

extensive proof attenpting to show that

[Link] may have been [in] an intoxicated,

angry, suicidal state of mnd at the tine of

the accident. This sanme evidence supported

t he defense requested instruction on assault

under extrene enotional distress.

We agree with Link that the evidence presented at trial
warranted an extreme enotional disturbance instruction.

In Thomas v. Commonweal th,?° this Court previously

expl ai ned what nust be shown before a defendant is entitled to
an extrene enotional disturbance instruction:

In order to be entitled to the
i nstruction requested by appellant there
nmust be two separate factors presented by
the evidence. First, there nust be evidence
of extrene enotional disturbance. This can
be deduced fromthe conduct of the defendant
and not nerely by his own testinony
[citations omtted].

Second, there nmust be a reasonabl e
justification or excuse under the
circunstances as the defendant believes them
to be.

19 See KRS 507.020(1)(a)(defining extreme enotional disturbance as a

di sturbance “for which there was a reasonabl e expl anati on or excuse, the
reasonabl eness of which is to be determned fromthe viewpoint of a person in
the defendant’s situation under the circunstances as the defendant believed
themto be").

20 Ky. App., 587 S.W2d 264, 265-66 (1979).
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In addition, Kentucky case |law has required that there be a
“triggering event” which |eads to the extrene enotiona
di st ur bance.

Wth respect to the first elenment, that is, the
presence of an extrene enotional disturbance, our Suprene Court
has defined such a disturbance as “a tenporary state of mnd so
enraged, inflaned, or disturbed as to overcone one’ s judgnent,
and to cause one to act uncontrollably fromthe inpelling force
of the extrene enotional disturbance rather than fromevil or

"22 |n the instant case, we concl ude that

mal i ci ous pur poses.
there was sufficient evidence presented at trial upon which the
jury could have found that there was a “triggering event” which
led Link to act under the influence of an extrene enotiona

di st urbance.

As we di scussed earlier, the Conmonweal th introduced
evi dence tending to show that Link left the Silver Bullet Bar
angered over the fact that he was unable to enter the pool
tournanent. The jury could have found that Link’s anger |ed him
to intentionally hit the outside of the bar with his pickup

truck, which in turn led to his pointing a gun at West in the

parking lot of Ivy's Bar. The Conmmonwealth also proffered the

21 Wwhitaker v. Commonweal th, Ky., 895 S.W2d 953, 954 (1995) (hol di ng that
there must be an event triggering an expl osi on of violence on the part of the
def endant) .

22 McC el lan v. Conmonweal th, Ky., 715 S.W2d 464, 468-69 (1986).
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testinmony of Link’s brother, Tim who stated that Link told him
that he was depressed and “wanted to di e” because of the events
that had transpired earlier in the evening, and that he would
force the police to shoot himif necessary.®® Hence, we conclude
that a jury could have found that Link was “so disturbed’” over
the “triggering events” of the evening, that his judgnent was
overcone, thereby causing himto act under the influence of an
extreme enotional disturbance.

Wth respect to the second elenent, i.e., the

reasonabl eness of the justification for the behavior, while
Li nk’ s conduct nmay not appear to be “reasonable” in the

obj ective sense of the word, in Creamer v. Conmonweal th,? this

Court stated that in determ ning whether there was reasonabl e
justification for the enotional disturbance, the question is
normal ly one for the jury to decide by viewng the facts from

t he perspective of the defendant as he believed themto be:

2 The fact that Link testified that he was not angry when he left the Silver
Bul | et Bar and that he was not suicidal does not preclude himfrom arguing
that an extrene enptional disturbance instruction should have been given

See Thomms, 587 S.W2d at 265 (holding that “[t]he position of the appellant
is correct when he states that it is of no consequence which w tnesses place
into evidence the circunstances justifying an instruction on extrene
enotional disturbance. Even though the appellant denies such nitigation or
def ense as drunkenness, insanity, extreme enotional disturbance, etc., if the
evi dence as a whole, fromany source, warrants an instruction enbodyi ng such
a defense or nmitigation, that instruction nust be given”).

24 See Spears v. Commonweal th, Ky., 30 S.W3d 152, 155 (2000)(stating that
“[i]t is for a jury to decide whether a triggering event has occurred and
whet her a defendant acted under the influence of [an extrene enotiona

di sturbance]”).

25 Ky. App., 629 S.W2d 324, 325 (1981).
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On the second factor, it is clear that
t he reasonabl eness of the excuse or
justification nust be viewed through the
eyes of the accused. As set out in Thonas,
supra, it nust ordinarily be submtted to a
jury. Under the evidence of this case, where
the victimtestified that appellant, while
hitting her, brought up past acts, was
filled with hatred, anger and confusion,
t here was additi onal evidence of enotiona
di sturbance. Although the renoval of the
dog and the ensuing slap would not seem
reasonabl e justification to this court,?® the
jury should have been permtted to exam ne
this excuse through the eyes of a nman who
doctors and the trial judge agree was
di sturbed to the extent that he was confined
to an institution shortly after the
occurrence. The appellant was entitled to
an instruction on his theory of the case
and, as Justice Stephenson said in Mshler
v. Commonweal th, Ky., 556 S.W2d 676, 680,
“No matter how preposterous . . . it raises
an issue for the jury. It is not for us to
decide this issue.”?

Therefore, we conclude that the issues of whether
there was a triggering event which led Link to act under the
i nfluence of an extrene enotional disturbance, and whether there
was a reasonable justification for his conduct were issues for
the jury to decide under the appropriate instructions. The

failure of the trial court to give an extrene enpbtiona

26 Under the facts of Creaner, the defendant was convicted of assault in the
second degree based on an incident in which his nother renoved his dog from
their hone agai nst his wi shes. The defendant became angry, he and his nother
exchanged slaps to the face, and he proceeded to beat, kick, and strangle his
not her .

27 See also Gall, 607 S.W2d at 108 (hol ding that any event, including nere
words, can lead to an extrene enotional disturbance within the nmeaning of the
statute and that the jury determines the reasonabl eness fromthe defendant’s
poi nt of view, rather than from an objective standard).
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di sturbance instructi on when warranted constitutes reversible

8 Accordingly, the failure of the trial court to grant

error.?
Li nk’s request for such an instruction warrants a reversal of
hi s conviction.

Based on the foregoing, the judgnent of the G ant

Circuit Court is reversed and this matter is remanded for a new

trial in a manner consistent with this Opinion.

ALL CONCUR.
BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE:
M sty Jeni ne Dugger Al bert B. Chandler 111
Frankfort, Kentucky At torney Ceneral

Louis F. Mathias, Jr.
Assi stant Attorney General
Frankfort, Kentucky

28 gee Springer v. Commonweal th, Ky., 998 S.W2d 439, 452-53 (1999).
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