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BEFORE: JOHNSON, KNOPF, AND McANULTY, JUDGES.

KNOPF, JUDGE: In Cctober 2000, the Newport police were
investigating a recent string of burglaries at |ocal pharnacies.
On Cctober 13, 2000, a Newport patrol officer arrested Janes

M nshall for public intoxication and found on his person nore

t han 200 prescription pills. Soon thereafter, the detective

i nvestigating the pharnmacy burglaries requested that M nshal



come talk to himat the Newport police station. Mnshall net
with the detective at about 11:00 AAM October 17, 2000. H's
not her acconpanied himto the station, but she remained in the
| obby while Mnshall and the detective went to an office. The
detective began the interview by assuring Mnshall that he was
not under arrest and was free to | eave at any tinme. The
detective did not, however, give Mnshall his Mranda warnings.

During the interview the detective accused M nshall of
having commtted one of the pharmacy burglaries and prom sed to
recommend leniency if Mnshall confessed and cooperated. Wen
M nshal | denied the accusation, the detective clainmed that he
appeared on the store’s surveillance video. Mnshall asked to
see the video, at which point the detective's manner becane
brusque and he said,

I’mnot playing a game with you. Okay? |If

you want to sit here and bullshit ne and

play nme for stupid, fuck it. 1’1l put you

injail for burglary. Gkay? It makes no

difference to ne. GOkay? W’'Ill end it right

here. Next thing you hear fromnme is when
there’s a warrant for your arrest for

burglary. GCkay? Al right. 1’ m not
bluffing you. 1’>mbeing conpletely up
front.

Thus confronted, M nshall thought for several nonents,
then adm tted having conmtted the burglary. At about noon he
was allowed to return hone with his nother. At no point during

the interview did the detective give himthe Mranda warni ngs.



M nshall was indicted, and prior to trial he noved to
suppress his October 17 statenent on the ground that he should
have been nirandized.'! Wen the trial court denied the notion to
suppress, Mnshall pled guilty to theft of controlled substances

2 and to

of value greater than $300.00, a class C felony,
possession of a controlled substance in the second degree, in
this case a class-A m sdeneanor.® By judgnent entered Novenber
1, 2001, he was sentenced to a total of five years’

i nprisonnment. Mnshall reserved his right to appeal fromthe

trial court’s suppression ruling and contends on appeal that

that order misapplied the rule of Mranda v. Arizona.* W

di sagree and so affirmthe trial court’s judgnent.

As the parties acknow edge, the famliar Mranda
war ni ngs- - saf eguards of the privil ege agai nst self-
incrimnation--are required only when the authorities question a
per son whom t hey have “taken into custody or otherw se deprived
of his freedomof action in any significant way.”® M nshal
contends that at the point in his interview when the detective

threatened himwi th arrest, he should be deened in custody, for

! He al so maintained that he had given his statenent
involuntarily, but that Iine of argunent he has abandoned on
appeal .

2 KRS 218A. 1418(2)(b).

KRS 218A. 1416.

384 U.S. 436, 16 L. Ed. 2d 694, 86 S. Ct. 1602 (1966).

384 U.S. at 444.
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at that point no rational person would have felt free to | eave.
W di sagree.
To determ ne whether a person was in custody, for
M randa pur poses,
a court nust exam ne all of the
ci rcunst ances surroundi ng the interrogation,
but “the ultimate inquiry is sinply whether
there [was] a ‘formal arrest or restraint on
freedom of novenent’ of the degree
associated with a formal arrest.®

In Stansbury v. California, the United States Suprene

Court recogni zed that “[a]n officer’s know edge or beliefs may

bear upon the custody issue if they are conveyed, by word or

"7 However,

deed, to the individual being questioned.
[e]ven a clear statenent froman officer
that the person under interrogation is a
prime suspect is not, in itself, dispositive
of the custody issue, for sonme suspects are
free to cone and go until the police decide
to make an arrest. The wei ght and
pertinence of any communi cations regarding
the officer’s degree of suspicion wll
depend upon the facts and circunstances of
the particul ar case.?®

In this case, although the detective could hardly have

comuni cat ed his suspicions nore forcibly, his threat to

® Stansbury v. California, 511 U.S. 318, 322, 128 L. Ed. 2d 293,
298, 114 S. C. 1526, 1529 (1994) (citing California v. Beheler,
463 U.S. 1121, 77 L. Ed. 2d 1275, 103 S. C. 3517 (1983) and
Oregon v. Mathiason, 429 U S. 492, 50 L. Ed. 2d 714, 97 S. C.
711 (1977)) (internal quotation marks omtted).

7511 U S at 325, 128 L. Ed. 2d at 300.

8 511 U.S. at 325, 128 L. Ed. 2d at 300.




termnate the interview and to seek an arrest warrant confirmnmed
rather than contradicted his initial assurance that M nshall was
not yet under arrest and was free to | eave. Rather than
suggesting that the interview would continue until Mnshall said
what the detective wanted to hear, or that M nshall woul d

i medi ately be arrested if he did not confess, the detective
threatened to send M nshall home, but to proceed agai nst him

t henceforth without |eniency. W agree with the trial court
that this threat did not convert the voluntary questioning into
a custodial interrogation--it did not suggest any inmediate
restraint on Mnshall’s freedom of novenent--and therefore that
M nshall was not entitled to Mranda warnings prior to his
confession. The trial court thus did not err when it denied

M nshal |’ s suppression notion. Accordingly, we affirmthe

Novenber 1, 2001, judgnent of the Canpbell Circuit Court.
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